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PKEFACE TO THE SECOND EDITION 


No apology is needed for the publication of a new 
edition of this work for beginners in Koman Law, 
though an earlier appearance would, perhaps, have 
been more welcome. The mistakes of the previous 
edition have been corrected so far as jny own limita- 

A 

tions have permitted, and matter previously dealt 
with in notes has been incorporated into the text, for 
experience shows that to the ordinary student notes 
are in the nature of trimmings that may be disre- 
garded. There has been some small rearrangement 
of the matter dictated by considerations of logic and 
convenience. My thanks are due to Mr. P. W. Duff, 
Fellow and Lecturer of Trinity College, who was good 
enough to point out various mistakes, and to help 
with the proof sheets ; to Mr. W. J. C. Turner, Fellow 
and Lecturer of Trinity Hall, for some most valuable 
suggestions ; and, in particular, to Dr. D. T. Oliver, 
Fellow and Lecturer of Trinity HaU, who, in a busy life, 
seems always able to help those who, like myself, need 
the skill and experience he can so well afiord to give. 
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Where I have departed from the views expressed' in 
the previous edition, I have done so in reliance on 
some most valuable notes I took when attending 
Professor W. W. Buckland’s lectures, while the same 
authority’s Text Book of Roman Law has afforded 
me that guidance without which I could not have 
undertaken or discharged the responsibility of a new 
edition. 

Unlike Justinian’s “ Tanta ” I can make no claim 
that this little book is free from inconsistencies and 
mistakes ; for ‘those that persist the responsibility 
is mine alone. But I do hope that the new edition 
will continue to meet the needs of those who, for 
examination purposes, are required to be equipp.id 
with an elementary knowledge of the principles of 
Roman law. 

C. H. Z. 

April, 1930. 



PREFACE TO FIRST EDITION 

This is an attempt to meet a want which. I have felt 
in teaching Roman Law at Oxford, viz. some book 
which is content to give, as simply as possible, the 
subject-matter of the Institutes of Gaius and Justinian, 
following, in the main, the original order of treatment. 
It has proved impossible to keep strictly within these 
limits, and while I have sometimes judged it expedient 
to omit minor details of little practical importance, 
such as some of the degrees of cognatic relationship, 
I have also found it necessary, in order to make a 
coherent statement, to add information not con- 
tained in the Institutes, but derived from the Digest, 
Code, Novels, or from modern Civilians. In some 
cases, where the evidence is weak or controversy 
rage^I have ventured to state dogmatically what in 
a more pretentious work would require qualification. 
The Historical Introduction presupposes a knowledge 
of the elements of Roman Constitutional History. 
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I tave to acknowledge my obligations to the 
works below mentioned. 

R. W. LBAGE. 

II New Sqttaee, 

Lincoln’s Inn. 

Imperatoris Justiniani Institutiones, Moyle, 5tb 
ed. ; Roman Private Law in the Times of Oicero and 
the Antonines, Roby ; An Introduction to the Study 
of Justinian’s Digest, Roby ; Gai Institutiones, Poste, 
4tb ed. ; Historical Introduction to the Private Law 

o 

of Rome, Muirhead, 3rd ed. ; The Instituttis of Gains 
and Rules of Ulpian, Muirhead ; The Institutes of 
Justinian, Sandars ; various Articles on legal topics ; 
Smith’s Dictionary of Greek and Roman Antiquities ; 
Manuel Elementaire de Droit Romain, Girard, Soh ed. ; 
The Institutes, Sohm, edited by Ledlie, 3rd English 
ed. ; Romische Processgesetze, Wlassak. 

References to Roby and Muirhead denote Roman 
Private Law and the Historical Introduction respec- 
tively, where it is not otherwise expressly stated. 

To this must be added Professor W. W. Ri]Jfea,nd’s 
Teat Book of Roman Law. 
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INTKODUCTION 

THE SOUECES AND ARRANGEMENTS OP ROMAN LAW 

Jus civile, jus gentium, jus naturale, 
jus honorarium. 

We shall approach the study of Roipan Law by 
drawing attention to the fact that in early societies 
law is national rather than territorial in its applica- 
tion. This means that the full benefits of Roman law 
and procedure were secured to the civis or Roman 
citizen alone. Now the rules of law governmg any 
particular people are partly a product of the national 
consciousness of that people, and partly a develop- 
ment due to the circumstances of its historical en- 
vironment, and, as these factors of legal development 
are not constant everywhere, it follows that the law 
of each people is a national product peculiarly its own. 
The Roman lawyers recognised this by applying to 
that part of the law of the State available only to its 
own nationals the term jus civile or civil law. Now 
early law is the result of custom, so that the legal 
customs of the Romans alone at first constituted the 
jus civile, but when legislation begins to supplement 
custom to meet the needs of social development, the 
term jus civile covers both. Legislation in an early 
society is not very active, and its earlier manifesta- 

1 B. 
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tions are rather concerned with shaping the constitu- 
tion than with private rights. Accordingly a less 
formal method of legal development is needed, and 
this is supplied by the edict of the praetor, an official 
whose duty it was to preside over the administration 
of justice, and for this purpose to lay down rules 
governing the conduct of his office. This in turn 
produced a considerable body of law called the jus 
honorarium, which thus came to be opposed to the 
jus civile. 

Nations, like individuals, cannot live alone, and 
intercourse between the nationals of neighbouring 
states is an inevitable consequence. But as the non- 
Boman, originally significantly known as hostis, a 
term applied indifferently to strangers and enemies, 
could not claim the benefits of the jus civile, a body 
of rules was gradually evolved to meet the difficulty 
and known as the jus gentium or the law common to 
nations in their mutual intercourse. Very naturally 
this was concerned mainly with commercial inter- 
course, for the rising power of Rome, with its attend- 
ant wealth and luxury, was sure to attract the 
foreign trader with welcome commodities to sell. To 
deal with the influx of aliens or peregrini, in 242 B.c. 
a special Praetor Peregrinus was instituted, in whose 
edict there grew up a body of rules largely incorpor- 
ating the jus gentium, together with the necessary 
details of procedure governing their application in 
the tribrmals. 

The exact source of the jm gentium has been vari- 
ously conjectured. According to Sir Henry Maine ^ 
it was the result of a conscious effort on the part of 
the Roman praetor to discover the common element 

^ Aiwient Law, chap. iii. 
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in the law of Rome and that of the surrounding 
Italian communities to which the immigrants belonged. 
But the Roman praetor of the period was hardly 
possessed of the intellectual equipment for such a 
task, though this account has the merit of coming 
near to that given by some of the Roman jurists.^ 
Another view is that the Praetor Peregrinus applied 
the principles of natural justice, and in this way, bit 
by bit, a settled body of usage grew up, which no 
doubt incorporated such rules of mercantile custom 
as were generally accepted, yet freed from the ex- 
cessive formalism that characterised the rules of the 
jus civile, and capable of expansion according to the 
needs of the times, as the discretion of the praetor 
was unfettered in the matter of its development. 
Perhaps the best view is that taken by Sohm, that the 
jus gentium was not the importation of alien law into 
Rome, but rather a development from within, modelled 
on the rules of the jus civile, and transforming the 
central ideas that underlay that system into a body 
of rational rules, with the dominant purpose of pro- 
moting commercial intercourse.^ 

Thus it came about that the presence of aliens at 
Rome, generally in the interests of trade, led to the 
antithesis represented by the terms jus civile and jus 
gentium, the former being the law competent to cives 
alone, the latter common ground for all. This dupli- 
cation of institutions was destined to have far-reaching 
consequences, for through the jus gentium came the 
ideas that it was the intention of the parties, rather 
than the form of the transaction, that ought to count, 

^ G. i. 1 and J. i. 2. 2. 

“ For the whole subject see Sohm’s Imtitutes of Roman Law (Ledlie’s 
translation), 3rd ed. pp. 64-84. 
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and ttat good faith and fair dealing could alone pro- 
vide an acceptable basis for legal transactions. But 
it would be wrong to regard the jus gentium as any- 
thing but a portion of Roman law itself, first taking 
shape in the edict of the Praetor Peregrinus, then 
acting as ferment in the direction of reform in the 
edict of Praetor Urbanus, and, finally, through the 
influence of the great jurists, as we shall see later, the 
streams of the jus civile and the jus gentium were 
mingled into the broad stream of Roman law, destined 
to fertilise all the legal systems of the world. 

Justinian makes mention of a third element, the 
jus naturale, whereas Gains identifies the jus gentium 
and the jus naturale. Its exact nature has been much 
discussed. Ulpian confuses it vdth animal instinct. 
Others hold it to be the ideal upon which all law 
should be moulded. Sometimes it is regarded as a 
species of paramount law which no legal system may 
override. It resembled the jus gentium in being of 
supposed universal application, and the two are 
generally identified except in relation to slavery, 
which is attributed to the jus gentium, but contrary 
to nature.^ Perhaps the true relation between the 
two is that the jus naturale represents the morel basis 
upon which law must rest, if it is to be the mst; ument 
of justice, while the jus gentium is the actual achieve- 
ment of the law, based on this ideal. 

The jus gentium is not to be confused with the jus 
honorarium, or the law built up by the magistrates 
through their edicts. No doubt many rules of the 
latter were derived from the former, but on the other 
hand many rules of the jus honorarium were exclu- 
sively concerned with civil institutions and many 

^ See Maine’s Ancient Law, chap, tii., and Pollock’s note E. 
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juris gentium institutions were not established by the 
edict. 

Jus scriptum and jus non scriptum. 

Justinian, following the Greeks, divides law into 
tbe jus scriptum or written law and the jus non 
scriptum or unwritten law, but these terms are not to 
be understood in their literal sense. The exact mean- 
ing of the opposition is not quite clear. It is sub- 
mitted that the general intention seems to be to mark 
ofi law that is imposed by some person or body under 
the constitution armed with the necessary authority, 
as distinguished from law that grows spontaneously 
through the usages of the people ; the former is 
official in ‘origin, the latter is popular. 

Whether this be correct or not, it is quite clear 
that by unwritten law is meant law based on the 
customs of the people and thus, by their tacit consent, 
enjoying the force of statute,^ not merely in the 
Republic but throughout to the time of Justinian. 
Its legal validity is emphatically stated both in the 
Digest ^ and the Coded- It can not only create rules 
of law, but it can abrogate statute itself.® There is, 
however, a contradiction with regard to the latter 
point, for Constantine * seems to have decided that 
the abrogative force of custom was not to extend to 
an enactment that specially provided against this, 
but the Digest ^ asserts the contrary. 

Originally the whole of the jus civile was based on 
custom, much of which was subsequently embodied 
in the XII Tables. But custom as an independent 
source of law survived to Justinian, even after his 


1 J. i. 2. 9. 

® C. 8. 52. 2. 


* D. i. 3. 32. 1. 

* J. i. 2. 11. 
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compreliensive legislation.^ Tke whole of the jus 
gentium originally rested on custom, and continued 
to do so except to the extent to which it became 
scriptum by incorporation into the edict or by legis- 
lation. 


Section I. Jus non scriptum, or Custom 

A custom may be explained as follows : Where 
an act is capable of being performed in more ways 
than one, but is almost invariably done in some 
particular manner, a custom exists that the act 
shall be so performed. Whether this custom is a 
customary law,^ as distinguished from a custom simply, 
depends upon whether, if brought up in a' Court of 
Law, the custom would be approved. This is a ques- 
tion for the Court. If the custom is universal, reason- 
able, and not opposed to any definite rule of law, it 
will nearly always be treated as law proper, i.e. not 
as a rule which the citizens may obey, but as one 
which they must. 

Sir Henry Maine found the earliest conception of 
law in the Themistes, or divinely inspired judgments 
of the early kings, but it is probable that at Rome, 
at any rate, the earhest law was custom, springing 
unconsciously from the habits and life of the people 
themselves. This customary law soon became fixed 
and inelastic, chiefly, perhaps, because at an early 
date it was embodied by the legislature in a code 
drawn up by the Decemviri and known as the XII 
Tables, of which the traditional date is 451-448 b.c.® 

1 See p. 7. 

^ For other views see Lambert, L’hisloire iraditionnelle des XII 
Tables. 



INTRODUCTION 


7 


It would be a mistake, however, to think that after 
this early code usus finally ceased to be a source of 
law, both because it is improbable that the whole 
of the existing customary law was embodied in it, 
and also because Justinian,^ more than a thousand 
years afterwards, expressly states, ‘ ex non scripto jus 
venit quod usus comprobavit. Nam diuturni mores 
consensu utentium comprobati legem imitantur.’ ^ What 
is more remarkable to an English lawyer is that the 
Romans took the view that an existing statute 
might even be repealed by adverse usage, ‘ ea vero 
(i.e. jura) quae ipsa sihi quaeque civitas constituit, 
saepe mutari solent vel tacito consensu populi vel alia 
postea lege lata.’^ 

Examples of laws resting on custom and dating 
from a period prior to the XII Tables are the rules as 
to patria potestas and the rights of sui heredes and of 
the gens in relation to intestate succession ; at a much 
later period fideicommissa, codicils and, probably, the 
literal contract, may be traced to the same origin. 

Section II. Jus Scriptum (Written Law) 
consisting of 

(1) Leges. 

(2) Plebiscita. 

( 3 ) Senalus consuUa. 

( 4 ) Principum placita. 

( 5 ) Magistratuum edicta. 

(6) Responsa prudentium. 

^ In the time of Gains usus was overahadowed by the writings of 
the Jurists and statute law, which may account for his omission of 
custom as a source of law. ^ J. i. 2. 9. 

® J. i. 2. 11. And again in the Digest : Quare reetissime illud recep- 
. turn est, ut leges non solum suffragio legislatoris, sed etiam tevcito con- 
sensu, omnium per desueiudinem ahrogeniur. See p. 5. 
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(1) Leges. — Lex is a term wide enough to include 
not only the whole of statute law, but every species 
of legal rule. Used, however, in the strict sense, viz., 
as something difierent from plebiscita, senatus con- 
suUa, and principum placita, it is reputed to include 
the laws of — 

{a) the early kings, 

(6) the Comitia Curiata, 

(c) the Comitia Centuriata, and 
{d) the Comitia Tributa. 

{a) Laws of the early kings — the so-called Leges 
Regiae. 

At the beginning of Roman history the Roman 
people were '^governed by kings. The evidence with 
regard to these times is almost wholly legendary, but 
that there was such a period is proved by the survival 
in republican times of institutions such as the rex 
sacrorum and the interrex, which presuppose that 
there was a regal epoch before the Republic. A well- 
known passage in the Digest is sometimes cited to 
prove that these kings themselves legislated : Et 
ita leges quasdam et ipse {i.e. Romulus) curiatas ad 
populum tulit, tulerunt et sequentes reges quae omnes 
conscriptae exstant in libro Sexti Papirii qui fait illis 
temporibus^ (Romulus himself carried certain enact- 
ments through the curiate assembly, and so did the 
succeeding kings, all of which are recorded in the 
collection of Sextus Papirius, who was of those times). 
But it seems probable that the laws made by the 
legendary kings were little more than declarations 
of religious custom for the guidance of the people. 
The Jus Papirianum was made the subject of a com- 


1 D. i. 2. 3. 2. 
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mentary by Granius Flaccus towards the end of tie 
Republic and appears to have consisted of rules re- 
lating to religion {fas), rather than legislation in the 
modern meaning of that term. The evidence of 
history is all against the view that legislation is an 
early means of legal development or of law reform. 

(6) The Comitia Guriata. 

The Roman people were originally divided into 
three tribes, each tribe being composed of ten curiae, 
and the male members of these curiae who were 
capable of bearing arms formed the Comitia Guriata, 
each curia voting as a unit on the matters submitted 
to it. It was at first confined to the patricians or 
members of the original tribes that formed the Roman 
people, but later the plebeians who were subsequent 
arrivals gained admission, but perhaps not the right 
to vote. This body had certainly no power of initiat- 
ing legislation, and it is very doubtful whether laws 
were ever submitted to it for enactment. It met 
only when called together by the- King. Its real 
power lay in the fact that no change affecting any ! 
important department of public or private law could 
be made save with its consent. When the Comitia 
Guriata met for the convenience of individuals, e.g. 
to sanction adrogations, a form of adoption, or the 
mahing of a will, it was called the Comitia Calata, 
and in this form, represented by thirty lictors, it 
survived in republican times and under the early 
empire. The Senate, whose function was to nominate 
the King and tender him counsel, was an advisory 
body of elders, and is said to have been formed of the 
heads of the Roman gentes?f The nomination had 

^ The gens, a subdivision of the curia, seems to have been a kind of 
clan consisting of families united by the peculiar Roman tie of agnation. 
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to be confirmed by tbe Comitia Curiata, who by a 
lex regia conferred his imperium (royal authority) 
upon him, a practice revived under the Empired 

(c) The Comitia Centuriata. 

For Kome in its earher stages the Comitia Curiata 
sufficed, but matters took on a new complexion when 
a nmnerous body of persons came to live on Roman 
soil who were not members of the three patrician 
tribes. These people, who were soon known as the 
plebeians, being liable to taxation and to military 
service,^ naturally desired voting power which was 
necessarily denied them in the Comitia Curiata, since 
the plebeians were not members of any Roman family. 
The reforms attributed to Servius Tullius paved the 
way for the creation of two new comitia which, at any 
rate partially, remedied this grievance. The first of 
these comiim was the ComitiaCerituriata,yi]Ach., though 
based in theory upon the arrangement of the Roman 
people into centuries from a military point of view, 
was in fact organised on the principle of wealth, and 
accordingly any one, patrician or plebeian, could, if of 
sufficient substance, attend it, but the voting power 
was really secured to the wealthier classes who had 
the majority of votes. This comitia had, however, 
no power of initiating legislation, for no measure 
could be proposed there except by a consul, and he 
could bring forward nothing without the previous 
approval of the Senate, whose subsequent auctoritas 
was also needed, until the lex Publilia Philonis, 
339 B.C., required this to be given in advance. At 
some date which is uncertain, and in some way which 

1 J. i. 2. 6. 

® Some civilians, however, consider that the plebeians were not 
originally liable to military service, and that the object of the Servian 
census was to create such liability. 
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is obscure, the centuries became incorporated in tbe 
tributal or district organisation of the people. The 
Comitia Genturiata now elected the magistrates, but 
the Comitia Guriata continued to confer their imperium 
upon them. Legislation in the modern sense now 
begins, the most important early enactment being 
the law of the XII Tables, the celebrated code which 
was the foundation of Roman law and which, though 
greatly improved and modified, was never whoUy 
superseded by subsequent legislation, but continued 
to be, in theory, the ancient source from which all 
law flowed until the time of Justinian himself.^ 

(d) The Comitia Tributa. 

The other comitia which is said to have sprung 
from the informs of Servius Tullius is the Comitia 
Tributa. This assembly was based, not, like the 
Comitia Curiata, on the ancient gentile and family 
organisation, nor, like the Comitia Genturiata, on the 
possession of property, but on a division of the Roman 
people according to districts. Being so based this 
assembly included the plebeians as well as the patri- 
cians. Its origin is obscure. According to Mommsen 
it was due to the Valerio-Horatian laws of 449 B.c. 
The number of tribes {districts) rose from four to 
thirty-five. Its resolutions, like those of the Comitia 

^ The chief grievances of the pld)s which led to the passing of the 
XII Tables were — • 

(i.) Their inability to hold ager pvblicns. 

(ii.) Their exclusion from marriage with patricians. 

(iii.) The fact that the knowledge and administration of the law was 
wholly in the hands of the pontiffs, who were themselves patricians. 

(iv.) The power of the magistrates to exact arbitrary fines. But the 
XII Tables did little directly to remedy these matters, the chief value of 
the code being that henceforth the plebeians knew the main outlines of 
the law under which they lived. For the provisions of the XII Tables 
see Index. 
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Centuriata required the confirmatory auctoritas of 
the Senate, but the lex Publilia Philonis may have 
applied here too. The voting unit was the tribus. It 
was presided over first by the consul and later by the 
praetor. 

(2) Plebiscita. — Besides the above-mentioned 
bodies whose legislation is strictly described as leges, 
there was the Concilium Plebis, probably a conse- 
quence of the organisation of the plebeians under the 
tribune, to secure the removal of the disabilities, 
social, economic, and political, imder which they 
laboured. Like the Gomitia Tribuia, it was based on 
the tributal system, and is with difficulty distinguished 
from that assembly. At any rate the constant pres- 
sure created by the organised plebeians ' eventually 
gained its object not merely in the removal of their 
Usabilities, but in causing later legislation to fall 
into the hands of this body, whose resolutions after 
the lex Hortensia, 287 b.c., acquired the force of 
leges, and are often called such, though technically 
only 'plebiscita. The approval of the Senate was never 
needed. 

( 3 ) Senatus consuUa. — In the regal and republican 
periods the Senate enjoyed no legislative power. It 
was an advisory body, nominated by the King, and at 
first purely patrician. Later it was nominated by the 
consuls, and included patricians and plebeians to the 
number of three hundred, its chief duty still being to 
tender advice to the magistrates in the discharge of 
their duties. The kx Ovinia, about 312 b.c./ trans- 

^■ferred the nomination of senators to the censors, with 
a direction that vacancies were to be filled from ex- 
magistrates, a circumstance which added largely to 
^ Girard, p. 36. 
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its political weight at a time when the popular assem- 
blies were becoming unstable. To the direction of 
the Senate the magistrates gave effect in their edicts. 
The control of the Senate over nominations to the 
magistracies, and the established practice of the 
consul or praetor to consult the Senate as to any 
legislative change to be proposed to the assemblies, 
resulted in a certain control over legislation which 
further required the auctoritas of the Senate to be- 
come effective. Though these checks disappeared, as 
already noted, the Senate was a constantly growing 
force in a decaying constitution, especially after the 
lex Ovinia. Augustus fixed its numbers at six hun- 
dred and resolved to make it the effectiv,^ instrument 
of his will,' for as its president he could determine its 
activities, and by getting himself appointed Censor 
he could fill it with his nominees. From Domitian 
the Emperor always made the nominations. The 
theory still was, till the time of Hadrian, that senatus 
consulta were directions to the magistrates, who were 
now in fact, if not in name, bound to give effect to 
them, till by a process of gradual usurpation senatus 
consulta came to be direct legislation. Under the 
Empire it had become usual for a body known as the 
Consilium Principis, later called the Consistorium, to 
draft the proposed S.G. for submission to the Senate, 
usually in an Oratio Principis which the Senate had 
really no alternative but to accept, until in the end 
the Senate was reduced to registering what were in 
effect imperial enactments. After the third century 
A.D. we hear no more of the Senate, the function of 
legislation being the exclusive prerogative of the 
Emperor. 

If we exclude the XII Tables, leges and plebiscita 
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contributed very little to private law. In tbe con- 
fusion that clouded tbe end of tbe Kepublic, when tbe 
institutions tbat bad sufficed for a city-state bad 
broken down hopelessly when applied to a state com- 
prising tbe greater part of tbe tben known world, and 
tbe delicate work of legislation could bardly be dis- 
charged by assembbes tbat were little better than un- 
ruly mobs, a struggle for tbe supreme power became 
inevitable. This was seized first by J ulius Caesar, and, 
after bis assassination in 44 B.C., it passed to tbe 
second Triumvirate or committee of three, of whom 
Augustus was one. Eventually Augustus firmly estab- 
lished bis power, but as a matter of policy sur- 
rendered to tbe assemblies their old prerogatives of 
legislation and tbe appointment of magistrates, reserv- 
ing, however, the right of objecting to or suggesting 
candidates, and, in virtue of bis tribunicia potestas, of 
summoning tbe ConciJmmPi!e6isandlegislatingtbrougb 
it, though it was not invariably compliant. After 
lus death leges gradually cease, tbe last being in tbe 
reign of Nerva towards tbe very end of tbe first 
century a.d. Tbe way was paved for a new legislature. 

(4) Principum placita . — ^Laws made by tbe Emperor 
in their various forms are generally known as Imperial 
Constitutions. Hadrian (a.d. 117-138), baAdng ended 
tbe growth of law in tbe Praetorian Edict, claimed tbe 
power of direct legislation, and a theoretical basis for 
this was found in tbe lex regia, hj which tbe sovereignty 
of tbe people was deemed to be conferred upon tbe 
Emperor. This was a fiction to cloak tbe fact tbat 
there bad been a gradual usurpation of law-making 
power by tbe Emperor which it was wise to clothe 
with a legal origin. But it was not until tbe end of 
tbe third century a.d. tbat tbe Emperor claimed to 
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be the sole law-making organ of the State ; hitherto 
the Senate had served his turn. He was assisted 
in his task, no matter what form of imperial con- 
stitution was required, by the advice of a coimcil 
of jurists, later called the Consistorium, at the head 
of which was the Quaestor Sacri Palatii. Imperial 
constitutions include — 

(a) Edicta or general enactments, in virtue of the 
jus edicendi which the Emperor in common with all 
the superior magistrates enjoyed. Originally these 
were binding during the period of his office which 
was for life, unless renewed by his successor, but in 
the later Empire they continued to bind until repealed. 

{b) Decreta were judicial decisions of the Emperor, 
whether sitting as a court of first instance or by way 
of appeal. Many of them did no more than dispose of 
the case, but where a new rule of law was laid down 
or uncertainties cleared up they were binding. 

(c) Rescripta. — -A convenient practice of taking 
appeals by way of rescript instead of by a decretum 
grew up. An official who held high rank could 
approach the Emperor for an opinion on some legal 
question before him, a privilege also accorded to 
private persons. In the former case an epistola, a 
separate letter by way of reply, was sent, whUe in the 
case of the latter, the answer was given on the applica- 
tion itself [suhscriptio). If in this way a new rule of 
law of general application was laid down, Justinian 
directed that it was to be binding in future cases. 

{d) Oratio. — This was a proposal of the Emperor 
for the consideration of the Senate, but as this body 
came to be merely a convenient cloak for imperial 
legislation, it became common to quote the oratio as 
the source of the law and not the resulting S.C. By 
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the time of Constantine an oratio was really an im- 
perial ordinance of which notice had been given to 
the Senate. But the form of communicating it to 
the Senate was soon discarded, for the Empire had 
now become an open despotism. Henceforth the 
imperial statute {lex generalis, or lex edictalis) was 
published to the nation directly. 

(e) Mandata are not mentioned among imperial 
constitutions in the sources. They had little to do 
with private law, being directions to imperial officials 
for the discharge of their functions. 

(5) Magistratuum Edicta. 

1. What the Edict was. 

Every superior magistrate at Rome had the jus 
edicendi, i.e. the right of issuing a proclamation or 
statement defining by what principles he would be 
guided in carrying out the duties incident to his office. 
The most important magistrates, from the lawyer’s 
point of view, were the two praetors, the Praetor 
Urhanus and the Praetor Peregrinus, and the edict 
was originally a proclamation published in their courts 
at the beginning of their year of office. Edicts were 
divided into — 

(a) The Edictum Perpetuum, i.e. the edict which 
each praetor issued at the beginning of his year ; 
probably called perpetuum because it was intended 
to be binding upon him during the tenure of his office, 
any flagrant departure from it being regarded as 
unconstitutional ; and 

(6) The Edictum Repentinum, i.e. an edict issued 
during the year of office to meet some sudden and 
unexpected emergency. 

It was not customary for a praetor in issuing his 
edict to devise a wholly new one ; he was content 
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to take over from his predecessors everythiag which 
custom had estabhshed, or which, though new, had 
proved of real use ; the part so adopted was called 
Tralatitium, as distiuguished from the praetor’s own 
innovations, which would usually be of limited extent 
and importance. 

There were edicts of other magistrates : 

(i.) The Edictum Provinciale. In the proviuces the 
functions of the praetors were exercised by the local 
governors, and their proclamations or edicts had as 
much the force of law as those of the praetors at Rome.^ 
(ii.) The Edicts of the Curule Aeddes. The jus 
edicendi was not the exclusive right of the praetors ; 
it was, as above stated, possessed by every superior 
magistrate, but the only edicts of importance, besides 
those mentioned, were those of the Curule Aediles, 
from whose proclamations certain legal rules were 
established, e.g. the implied warranty in the law of 
sale. 

2. The influence of the -praetors on Roman law. 

The history of the praetors begins with the appoint- 
ment of the Praetor Urhanus 367 b.c. He was appointed, 
not in any way to reform the law but as a magis- 
trate for Rome, and the law he administered was the jms 
civile of Rome as found in custom and the XII Tables, 
a law which was only available for Roman citizens, 
and which was extremely primitive and narrow, since 
practically it only accorded recognition to such rights 
as could be enforced by certain scanty and extremely 
inelastic legal proceedings known as legis actiones. 
Being appointed merely to supervise the administra- 
tion of justice, it is improbable that at first the 
praetor could develop the law by his edict ; he had 

^ I.e. within their jurisdiction. 

C 
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merely to apply the law of Rome as it stood to 
particular cases ; but, at the same time, it is 
important to remember that the praetor had the 
technical right to issue an edict if he wished, and that 
he was regarded as invested with the ancient judicial 
power of the King ; in other words, he had a certain 
discretion in the exercise of his authority unless bound 
by the fetter of some statute, or ancient custom. It 
is therefore reasonable to suppose that at a com- 
paratively early date the Praetor Urbanus began to 
issue his edict defining the principles he would follow 
in exercising his jurisdictio (official authority). It is 
impossible, however, to imagine that had the matter 
rested here the Praetorian Edict could have exercised 
its undoubted influence upon the ancient civil law, 
since so long as the method of procedure known as 
the legis actio system prevailed, the most the praetor 
could do would be to disallow an action which lay 
at jus civile because of the inequitable conduct of the 
plaintifi, or to assist a man who had been wronged, 
but to whom no legis actio was open, by compelling 
the offender to enter into a wager [s'po'n.sio) on the 
merits of the case, which could then be tried in the 
ordinary manner, since a legis actio was always pos- 
sible where a definite sum of money was claimed. 
The real reason for the success of the Praetorian Edict 
as a reforming agent is attributable partly to the 
appointment of the Praetor Peregrinus 242 B.c., 
partly to the lex Aebutia (circa 149-126 B.c.).^ 

Political causes had from the earliest times much 
to do with the development of Roman legal institu- 
tions. The differences with regard to political repre- 
sentation between the patricians and the plebeians 

^ Girard, Manuel elementaire, p, 41. 
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were finally settled, as above stated, by tlie lex Hor- 
tensia ; and the position of the plebeians as regards 
private law (a position which had originally been as 
unsatisfactory as was their political status) had by 
degrees — notably by the enactment of the XII Tables 
and the lex Canuleia, 445 b.c.^ — become by the date 
of the Hortensian law as good as that of the patricians 
for all practical purposes. In later times this dis- 
tinction between the populus and the plebeians is 
paralleled by the distinction between Roman citizens 
on the one hand and peregrini on the other. 

From an early date the presence of foreigners 
{peregrini) had caused a difficulty. The jus civile of 
Rome was regarded as the exclusive* privilege of 
Roman citizens, and no one but a citizen could claim 
its protection. A peregrinus, accordingly, had no 
sort of legal status. Up to about the third century 
B.c. the Romans met this difficulty by inserting a 
clause in their treaties with foreign nations, providing 
that disputes between the citizens of those nations 
and Roman citizens should be tried by a special 
tribunal of recuperatores ; but as Rome grew in power 
she became intolerant, and by the middle of the 
century in question this practice ceased. Neverthe- 
less disputes between foreigners, or between foreigners 
and citizens, were bound to occur, and with the 
growth of Rome’s commercial power to become more 
and more frequent ; and no State, especially a young 
one, can long afford to permit disputes within its 
borders free from the control of the law. 

Accordingly in the year 242 b.c. a second praetor, 
the Praetor Peregrinus, was appointed to deal with 
disputes in which peregrini were concerned. The jus 

^ Which permitted marriage between the two orders. 
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civile of Rome being inapplicable, the question arose 
by what law and by what procedure the quarrel was 
to be settled. Sir Henry Maine says that the law the 
Praetor Peregrinus administered was that which he 
foimd by observation to be common to all the people 
who lived around or who came to Rome, and also 
common to the jus civile of Rome. By observation 
of the neighbouring tribes, for example, the praetor 
would find that the essential thing in the transfer 
of ownership of property was traditio, or the actual 
handing over of the thing in question, coupled with 
some good reason for the traditio, such as a sale and 
the price paid. Traditio (or delivery), though not 
essential to the transfer of the ownership of certain 
classes of property by the peculiar method of manci- 
patio, either accompanied that transaction or followed 
it, for though the ownership passed without traditio, 
it was incumbent upon the vendor to deliver posses- 
sion of the thing sold, and so, according to Sir Henry 
Maine, the praetor seized upon traditio as a title to 
property common to the law of all nations [jus 
gentium), and used it as a test to decide the owner- 
ship of property where peregrini, or a peregrinus and a 
civis, were concerned. Sir Henry Maine proceeds to 
state that at first the Romans regarded the jiws gentium, 
not with the respect a modem lawyer would feel for 
principles of conduct found in all societies, but as a 
disagreeable expedient forced upon them by political 
necessity ; and that a change of feeling came upon the 
conquest of Grreece, when, as he says, the doctrines of 
Stoic philosophy' at once gained acceptance among the 
cultured Romans, more especially among the Roman 
lawyers. The teaching of the Stoics is summed up 
in the expression ‘ Life according to Nature,’ and Sir 
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Henry Maine states that although the Stoic philo- 
sophy was never worked out in detail in relation 
to legal institutions, so as to form an ideal code 
(jus naturale), yet the Roman lawyers at once per- 
ceived that were it so worked out it would correspond 
in nearly every detail with the principles of jus gen- 
tium ; and this is what he means by the proposition 
that jus naturale is simply jus gentium seen in the 
light of a particular theory, viz., in the Hght of Stoic 
philosophy. The principles of the jus gentium having 
gained recognition in this way, their adoption by the 
Praetor Urbanus, as well as by the Praetor Pere- 
grinus followed, according to Sir Henry Maine, as a 
matter of course ; and, accordingly, the reform of the 
ancient law was only a question of time. 

Sir Henry Maine’s theory is open to criticism. In 
the first place, it is tolerably clear that the Praetor 
Peregrinus did as a fact, in deciding cases where 
aliens were concerned, take a body of law known as 
jus gentium as his guide, but it is unlikely that he 
consciously went through the comparative process 
above described. The mistake (as Dr, Moyle points 
out) seems to lie in attributing modem scientific ideas 
to what, after all, was a rather primitive state of 
society. The jus gentium which the Praetor Pere- 
grinus administered may have been little more at 
first than the customs of the particular foreigners 
who were at the moment before him.’- As time went 
on, no doubt, the praetor would get together a very 
large body of customs in this way, and it is extremely 
likely that where a conflict occurred he would prefer 
that custom which was most common and therefore, 

^ for other views as to its origin reference has been made on 
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possibly, most reasonable. But it is improbable that 
his excursions in comparative jurisprudence went 
much further. Again, it is true that in the end the 
simple principles of the jus gentium came to be 
adopted for citizens also, but it is unlikely that the 
critical moment was the time of the conquest of 
Greece ; since, so far from the Romans at once accept- 
ing the philosophy of Greece, it was at first the object 
of extreme disldce. In the year 161 b.c. its teachers 
were expelled from the city, and Stoicism gained no 
definite hold upon the Romans until about the time 
of Scaevola, who was consul in the year 95 b.c.^ The 
truth would seem to be that even at a comparatively 
early period the Praetor Urbanus adopted some, at any 
rate, of the principles of the jus gentium, because of 
their intrinsic reasonableness and simplicity, a thing 
he would have the less difficiilty in doing after the lex 
Aehutia, since from that time the old system of legis 
actio was gradually replaced by another method of 
procedure — the formulary system, which gave the 
praetor the greatest possible latitude in administering 
justice. In the end, doubtless, the triumph of the 
jus gentium over the ancient narrow code of Rome 
was completed by the identification of the jus gen- 
tium with the jus naturale of Stoic philosophy, but 
probably the influence of Stoicism is rather to be 
traced in the writings of the jurists who completed 
the work the praetors had begun than m the edicts 
of the praetors themselves. 

As regards procedure, the Praetor Peregrinus could 
not use the legis actiones ; he accordingly invented 
the formulary system, which was in effect as close an 
imitation of that system as was possible. He pre- 

1 Cf. Moyle, p. 37. 
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served the sharp distinction into proceedings in jure 
(before the praetor) and injudicio (before the judge), 
but in the former he permitted the parties to state 
the substance of their quarrel quite informally, in- 
stead of formulating their claim in set words accom- 
panied by certain formal acts, as was the case under 
the legis actio system. Prom their statements the 
praetor would gather the issue, or the legal point 
actually involved, and then perhaps proceed to draw 
up his formula (or there might already be a suitable 
one set forth in the edict) containing the instructions 
for the jvdex who was ultimately to try the case. In 
constructing his formula the praetor had complete 
freedom ; where, on the facts before hiip, do action 
lay at law,’ but justice demanded that the plaintiff 
should not be denied relief, the praetor was able so 
to mould the instructions to the judex who was to 
try the case as to ensure that justice should be done. 
He could grant an action if he thought fit, or refuse 
one where justice required it. In this way, through 
the instrumentality of procedure, he proceeded to 
develop a new body of law eminently reasonable and 
readily expansible. The Praetor Urhanus could not 
fail to realise the inferiority of the law and the ma- 
chinery he had to employ. To remedy this the lex 
Aebutia^ probably allowed cives to proceed by formula, 
instead of by legis actio if they so desired, except in a 
few cases, but apart from trifling reservations the 
legis actio system itself was abolished by the leges 
Juliae judicariae imder Augustus. Prior to this 
some scope for development was afforded by the 
employment of fictions, e.g. that a peregrine was a 

^ This account of the lex Aebuiia is taken from Sohm (Ledlie’s 
translation), 3rd ed. p. 247. 
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Eioman citizen, to bring him within the scope of some 
lex. With the general establishment of the formu- 
lary system of procedure the praetor began to extend 
the existing actions of the civil law to cover analogous 
cases, and to grant new actions where none lay at 
civil law, or to refuse one that lay at civil law where 
justice required it, or to allow it, but to defeat it by 
some equitable defence. Now law is simply a collec- 
tion of rights, and the best test of a right is the exist- 
ence of a remedy, uhi remedium, ibi jus ; and inasmuch 
as the praetor was able to devise remedies which had 
not before existed, it follows that he, necessarily, at 
the same time created new rights and, since law is 
made up of rights, new law. It is the edict and not 
the formula which is spoken of as the source of law 
by the writers of the Institutes, because it was in the 
edict that the principles upon which the formula 
would be drafted appeared. 

It would be wrong to suppose that there was 
anything revolutionary in the reforms which the 
edict effected, or that any change was made until 
public opinion and professional feeling were ready 
for it. However anxious for reform any given praetor 
may have been, he was, after all, a member of a class, 
and subject to the influence of his fellows ; and, in 
any case, any change in the edict was of an experi- 
mental character, and where it proved unsatisfactory 
it could be dropped by his successor. Further, it 
can rarely have happened that the praetor, in drawing 
up his edict, acted entirely on his own responsibility. 
A large part of it custom required him to adopt from 
his predecessors {tralatitium), and such novelties as 
it contained were in most cases probably only adopted 
after consultation with some of the trained jurists. 
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Finally, although the lex Cornelia, 67 B.C., was passed 
to prohibit a departure by the praetor from his 
edictum perpetuum, such action had always been 
looked upon as unconstitutional. 

Mr. Bagehot has remarked that for a society to 
win in the struggle for existence two things are 
necessary ; of which the first is, that it shall acquire 
a legal fibre, a jus strictum, some set of rules, how- 
ever elementary, to give it cohesion and strength. 
This requirement the Romans satisfied when the Law 
of the XII Tables put into writing, and so made 
more rigid, the already fixed customary law of the 
people. The other requirement, the same author 
says, is that when this law has become, too rigid and 
too elementary for its possessor, owing to the in- 
creasing complexities of civilised life, some method 
of escape shall be found, so that what was rigid may 
become elastic, what was primitive may be levelled 
up to meet more advanced wants. This means of 
escape the Romans foimd to some extent, as will be 
seen later, in the interpretatio put upon the XII 
Tables by the pontiffs and the earlier jurists, but 
infinitely more in the work of the praetors, to whom 
they owed the growth of a second set of legal institu- 
tions founded largely, but by no means exclusively, 
upon the_^'MS gentium, which grew up side by side with 
and reacted upon the rules of the older civil law.^ 
Thus we find the idea of cognatio, i.e. blood-relation- 
ship, growing up side by side with the old agnatic, 

^ To this so-called ‘ duplication of institutions ’ a parallel exists 
arising out of the early conflict between the patricians and the plebs ; 
the marriage of a patrician, e.g., was performed by confarreatio, that of a 
plebeian by coemptio or usus, and it is possible that the will per aes et 
Ubram was originally for plebeians, as opposed to the patrician’s tesia- 
mentum calatis comitiis. 
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or civil relationsliip, and in time almost superseding 
it as a title to tlie succession of property upon death ; 
‘ natural ’ titles to property, parallel with the jus 
civile, ‘ civil ’ titles ; the growth of the idea of posses- 
sion to he protected as such, i.e. whether incident to 
the civil law ownership or not ; the bonorum possessor 
as distinguished from the civil law heir ; and, most 
important of all, a large body of ‘ contract ’ law 
evolved to meet the wants of a people whose commerce 
was always increasing, but whose own narrow code 
supplied no adequate rules to decide the complex 
questions arising therefrom. 

This new body of law, jus honorarium, was practi- 
cally complete towards the end of the last century 
of the Republic, but even had this not been the case, 
there was not much scope for improvement so far as 
the Praetorian Edict was concerned. The edict owed 
its strength to the imperium of the ancient republican 
magistrates, and the Emperors, as their power grew, 
naturally became jealous of anything which seemed 
to compete with it. The lex Cornelia, 67 b.c., already 
mentioned, made unlawful any departure from the 
edict once issued ; a series of S.CC., in efiect, pre- 
scribed the contents of the edicts of several successive 
praetors, and by virtue of his jus intercedendi the 
Emperor could disallow any reform of which he dis- 
approved. The result was, as Sohm points out, that 
the edict became ‘ stereotyped and barren,’ and 
Hadrian accordingly determined that the time had 
come to prescribe the contents of the edicts of the 
praetor for all time.^ He accordingly commissioned 
Salvius Julianus to go through and codify the edicts 
of the Praetor Urbanus, the Praetor Peregrinus, and 

^ Sohm, p. 84. 



INTRODUCTION 


27 


certain parts of the edicts of the Curule Aediles, to- 
gether with the edicts of the Provincial Governors. 
Julian’s work was one of consolidation and rearrange- 
ment. In the Urban Edict he distributed the formulae 
of actions, hitherto contained in an appendix, under 
the edict or group of edicts to which they related. These 
m turn were followed by the formulae for civil actions 
having reference to the same subject-matter. The 
edict was divided into titles, which were subdivided 
according to their subject-matter. His task extended 
to the other edicts, with ea^ch of which he probably 
dealt separately. The resulting code, known as the 
Edictum Hadrianum or Edictum Salvianum, was rati- 
fied by a senatus consultum [circa a.d„ 129), and 
thenceforth' became an Edictum Perpetuum in a new 
sense — one intended to be of permanent obligation. 
Though the edict was still issued it was binding on 
the praetors, who could make no change in it. Hence- 
forth, therefore, the improvement of Roman law 
could only be effected by other means ; these were 
the writings of the later jurists, noticed below, and 
the Imperial Constitutions. 

' (6) The Responsa prudentium . — The jurists at Rome 

fall into three main classes : 

I. The pontiffs and earlier lay jurists, whose chief 
work was inter pretatio. 

II. The jurists (called here for convenience the 
veteres), who came after the period of interpretatio and 
before the time of the classical jurisprudence. 

III. The classical jurists. 

I. The interpretatio of the pontiffs. 

The plose relation between law and religion, which 
seems characteristic of early society, renders easy of 
belief the fact that originally the knowledge and 
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practice of the law at Rome was entirely confiaed to 
the College of Pontiffs, who appointed one of their 
number every year to superintend disputes between 
citizens, ex quibus {i.e. the College) constituebatur quis 
quoquo anno praeesset primtis. It is, however, sur- 
prising that this monopoly should have continued 
for more than a hundred years after the publication 
of the XII Tables. Up to that time, of course, 
Roman law was nothing but unwritten custom, and 
that the sacred College should have treasured it orally 
is natural enough. But the promulgation of the 
XII Tables and the open manner of their application 
would seem to have precluded any further secrecy. 
The explanation of the difficulty probably is that it 
is one thing to know the principles of legal theory, 
another to apply them to concrete cases. Most 
laymen in England to-day, for example, know that 
it is a rule of English law that no citizen shall be 
imprisoned without legal justification ; comparatively 
few know that this rule is enforced by a writ of 
Habeas Corpus ; fewer still would be able to take 
the practical steps necessary to secure the release 
of a wrongfully imprisoned person. Further, it is im- 
possible to imagine that Roman law remained for 
long exactly as defined within the limits of its early 
code ; as a fact, it seems almost at once to have been 
amended and expanded, and the first means of reform 
is to be found in the ‘ interpretation ' put upon the 
XII Tables by the Pontifical College. 

When Gains and Justinian speak of the jurists as 
the makers of law, they refer, as will be seen hereafter, 
to a much later class of lawyers in the time of the 
Empire, but as a fact these early pontifical lawyers 
are equally entitled to be considered as exercising 
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law-making power ; since, thougk, in tlieory, they 
merely expounded the law as set out in the XII 
Tables, in fact, by the construction they placed upon 
this law, a considerable body of entirely new legal rules 
was evolved. Case law in England rests on much 
the same fiction. As Sir Henry Maine has shown, 
an English judge never admits that he is making law ; 
he is merely applying Imown rules to different sets 
of circumstances ; but whenever he determines a case 
to which no existing custom, statute, or precedent 
applies, he creates a new precedent which, save in the 
comparatively rare case of reversal on appeal, will 
be followed by other judges in the like circumstances, 
and so form new law. 

It is insfructive to consider iu detail some of the 
ways in which this work of construction or inter- 
pretation was carried on, and two typical examples 
may be given.^ 

(a) The mancipatio nummo uno. — The earliest 
form of conveyance {i.e. means of making B the 
owner of what previously was A’s property) at Rome 
was the mancipatio. This process, which applied 
to a very limited list of things called res mancipi, and 
originally only to the case of a ready-money sale, 
was as follows. Before five Roman citizens and a 
libripens {i.e. another citizen who was provided with 
weighing scales), B, the purchaser, grasping the thing 
to be transferred in his hand,® used a special set of 
words. Gaius gives us the wording where the object 
of the sale is a slave ; ‘ Hunc ego hominem ex jure 
Quiritium meum esse aio isque mihi emptus esto hoc 

^ See on the subject of interprelatio generally, Sohm, pp. 55-56. 

2 Quia manu res capitur (G. i. 122), hence the term mancipatio ; but 
see Muirhead, 3rd ed. p. 56. 
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aere aeneaque libra ’ (I say tliis slave is mine by 
quiritary law, bought for me with this piece of 
copper and these bronze scales)^ Then B, it would 
seem, placed the purchase money in the scales, at 
first uncoined copper (for the majicipatio goes back 
to the time when coined money did not exist), and 
it was weighed out by the libripens, and handed over 
to A, the vendor. 

Coined money is said to have come into use at 
Eome at about the date of the XII Tables, and 
there would be no point in weighing it out in the 
manner the copper had necessarily been weighed. 
The XII Tables, however, enacted that the manci- 
patio should not transfer the ownership of the 
thing sold unless full payment were made or, at 
any rate, proper security were given. Accordingly 
after the XII Tables the viancipatio (the chief 
means of conveying property) was, as in its earliest 
stage, only applicable to making a purchaser oAvner 
on a sale for cash. In other words, there was 
no means of vesting property in another as a gift, 
or by way of mortgage, for safe custody or for any 
other purpose. This the pontifical interpretatio ac- 
complished. By the law of the XII Tables the con- 
veyance made by the mancipatio was to take effect 
solely as defined in the terms of the set speech made 
by B, the alienee.^ The pontiffs held, therefore, that 
the terms of the statute were satisfied provided the 
parties to the mancipatio named, in the general 
declaration, some price, however small, and tbia were 
actually paid. Henceforth, therefore, the mancipatio 

1 G. i. 119. 

^ Cum nexum faciet mancipiumque, uti lingua nuncupassit, ita 
jus esto. 
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became, as Gains terms it, a fictitious sale {imaginaria 
venditio)} Suppose A wishes to sell a slave to B on 
credit. The five witnesses and the libripens are got 
together as before, B announces that he is buying 
the slave for a single as, he strikes the scales with it, 
hands it over to A, and the ownership has changed, 
the real price being paid at the subsequent date the 
parties have arranged. By this means the inter- 
pretatio of the early jurists departed from the spirit 
of the XII Tables while keeping within the letter of 
the law, and devised a method of conveyance applic- 
able to every sort of transfer, since, obviously, the 
mancipatio nummo uno would be available not merely 
to make B owner on a sale by credit, but^ for example, 
as a donefe, in which case there would be nothing 
left outstanding after the mancipatio ; or as a mort- 
gagee, when B by the mancipatio nummo uno gets 
ownership of A’s property as security for money he 
is lending to him, and undertakes by a fiducia, or 
declaration of trust, to make A owner again by a 
remancipatio when the money lent and interest have 
been repaid. 

(6) The emancipation of a filius. — It would seem 
that at the date of the XII Tables there was no 
method by which a paterfamilias could, by his own 
act, release his son from his power {patria potestas). 
The XII Tables, however, probably by way of penalty, 
enacted that if a father sold his son three times as a 
slave the son was to be free from potestas [si pater 
filium ter venum duit, filius a patre liber esto). The 
jurists held that three wholly fictitious sales to a 
friendly purchaser satisfied this law, and on this 

^ It was obviously fictitious in .a double sense, the weighing was 
unnecessary, and the whole price need not be paid. 
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construction the ceremony of emancipation (the 
voluntary freeing of & filius), as described by Gains, 
was entirely based. 

These two examples show exactly how the work 
of interpretation proceeded, and at the same time 
suggest its defects, viz. that it rested far too much 
on false assumptions or fictions, which, useful enough 
in reconciling people to needful though hardly wel- 
comed improvements, obviously must have some 
limit. The development of the law, accordingly, by 
this method had come to a natural end by the time 
when the praetorian jurisdiction was sufiiciently 
established to effect openly what had hitherto been 
carried out by interpretatio. 

II. The veteres. , 

About the year 300 b.c. Appius Claudius Caecus 
(the Censor, who built the Appian aqueduct and 
commenced the great road known as the Via Appia), 
drew up a record of the formulae of the legis actiones, 
together with a list of the dies fasti and nefasti (days 
on which it was or was not lawful to begin a legal 
proceeding before the praetor), which Cnaeus Flavius, 
the son of a freedman, who acted as his secretary, 
is said to have stolen and published to the world in 
304 B.c. as the Jus Flavianum. About fifty years 
later Tiberius Corimcanius, the first plebeian pontifex 
maximus, took to giving advice on legal questions 
publicly to any one who asked for it [puhlice profiteri). 
In the year 204 b.c. the legal formulae for actions 
were made public property for a second time by 
Sextus Aelius in the Jus Aelianum, together with the 
XII Tables and their interpretatio, and hence called 
Tripertita from the threefold nature of its contents. 
Henceforth, therefore, the monopoly of the pontiffs 
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was at an end, and a knowledge of the law was made 
possible for priest or layman, and so we get almost 
at once the school of the early lay jurists, the veteres, 
as opposed to the later ‘ classical ’ lawyers. 

The work of a Roman jurist of the period is summed 
up in four words : scribere, agere, respondere, cavere. 
Scrihere probably denotes the drafting of legal docu- 
ments (though Kruger thinks it means written responsa, 
i.e. advice given in particular cases) ; agere, the 
technical preparation of a suit for the orator (like 
our barrister) to argue in Court; respondere, giving 
answers to questions on matters of law ; cavere, safe- 
guarding the interests of a client in legal transactions. 
They made no charge, permitted students to attend 
their consultations, and seem to have enjoyed 
considerable prestige as a class. Many of them 
attained high office in the State. They may be re- 
garded as starting the juristic literature which their 
successors, the classical jurists, brought to such 
perfection. The above-named Sextus Aehus (con- 
sul, 198 B.C.), M. Porcius Cato (consul, 195 b.c.), 
M. Manilius (consul, 149 b.c.), Cato the younger, 
M. Jrmius Brutus, and P. Rutilius Rufus (consul, 105 
B.C.), were among the earliest lay jurists, but systematic 
legal writing cannot be regarded as definitely beginning 
until the time of Q. Mucius Scaevola (consul, 95 b.c.), 
whose work, the Jus Civile, in eighteen books, repre- 
sents the fijst real attempt to set out the principles 
of Roman law in logical order and arrangement : 
Jus civile primus constituit generatim in lihros decern 
et octo redigendo. Scaevola was followed by Aquilius 
Callus (praetor, 66 B.c.), the author of the Stipulatio 
Aquiliana and the exceptio doli, or equitable defence 
of fraud, and Servius Sulpicius (consul, 51 b.c.), the 
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author of the first Commentary on the praetor’s 
edict.^ 

Two important developments are to be found in 
the time of Augustus : first, the placing of the more 
distinguished jurists in a position of pre-eminence by 
means of the jus respondendi ; ^ secondly, a division 
of the jurists themselves into rival schools — the Pro- 
culians, who had for their master Labeo, and the 
Sabinians, who were the followers of Capito. Whether 
the opposition is one of schools of thought or of rival 
teaching institutions is not clear, but it is quite certain 
that the schools did not exhibit the characteristics 
of their respective founders. The division lasted to 
the time of Gains, who is usually spoken of as the last 
of the Sabinians. ‘ It is difficult says Mr. Eoby,® ‘ to 
trace any clear principle lying at the root of the division. 
Whether the succession was merely intellectual, or, 
as has been not improbably suggested, referred to the 
occupancy of professorial or other posts, is not known.’ 
Karlowa’s opinion, that the Proculians clung to the 
ancient forms of the jus civile, while the Sabinians 
preferred the modifications which the jus gentium and 
jus naturale suggested, is opposed to many of the 
records of the disputes between them. This scholastic 
division disappears after the time of Gaius. 

III. The period of classical jurisprudence. 

The classical period of Roman law is generally 
considered as beginning with the reign of Hadrian 
and ending with Modestinus about the middle of the 
third century a.d. But the list of classical jurists 
would not be complete without the inclusion of 
P. Juventius Celsus, who comes somewhat earlier. 

1 See further, Muirhead, 3rd ed. p. 237. 

^ Vide infra, ® Roby, i. p. 16. 
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Celsus, wIlo was a Proculian, took part in a conspiracy 
against Domitian (a.d. 94), was praetor in 106, and 
consul in 129. His chief work was a Digesta in thirty- 
nine books. After Celsus come Salvius Julianus and 
Gains in the time of the Antonines, the first of whom 
is loiown by his Edictum Perpetuum, and his Digest 
in ninety books, the latter chiefly by his Institutes, 
which for more than three centuries performed the 
same service for Roman law students as Blackstone’s 
Commentaries did for successive generations of young 
English lawyers. They are followed by Q. Cervidius 
Scaevola, who had for his pupil Papinian, perhaps 
the greatest of all the Roman jurists, whose most 
important works were his Responsa (nineteen books) 
and Quaestiones (thirty -seven books). He was put 
to death by Caracalla. 

Three other jurists remain to be mentioned. 
Domitius Ulpianus, a contemporary of Papinian, 
whose writings are represented in Justinian’s Digest 
to a greater extent than any other jurist’s ; ^ Julius 
Pardus, who lived in the same period, and whose 
chief work was a commentary on the edict in eighty 
books ; and Modestinus, a pupil of Ulpian’s, who died 
after a.d. 244, and from whose writings there are 
three hundred and forty-four extracts in the Digest. 

The period of classical jurisprudence, then, began 
early in the second century, reached its climax with 
Papinian, and ended abruptly in the middle of the 
third century ; for after Modestinus the development 
of Roman law was carried on almost entirely by 
Imperial Constitutions. 

The influence of classical jurists may be summed-- 
up as follows : their work was fourfold. 

1 About one-third of the Digest consists of extracts from Ulpian. 
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(1) After the interpretatio of the early pontifical 
lawyers had come to an end, the development of 
Roman law was carried on, as has been seen, mainly 
by means of the reforms effected by the praetor’s 
edict ; for although the veteres jurisprudentes un- 
doubtedly did improve the law, it was probably 
less by their writings than by the indirect influence 
which they brought to bear upon the praetors. The 
growth of the Praetorian law, however, came to an 
end with the Edictum Perpetuum in Hadrian’s time, 
and the first task of the later jurists was to take 
the law as stated in the edict, where it had grown 
up bit by bit, and reduce it to some sort of order and 
symmetry. , 

(2) The edict had resulted in a ‘ duplication of 
institutions ’. A given transaction might be governed 
by one set of rules at jus civile, by another at jus 
honorarium. The classical jurists, to some extent, but 
by no means finally, reconciled these divergencies. 

(3) The division of jurists into the schools of 
Proculians and Sabinians had given rise to many 
differences in points of detail. Here, again, the 
jurists did something by way of reconciliation, 
though some of the disputes were settled only by 
Justinian himself. 

(4) The law contained in the edict was not final. 
Political reasons had rendered it impossible to effect 
further improvements in the law by its means, but 
there were new legal problems awaiting solution. 
These the jurists solved by what Sohm happily calls 
a new interpretatio. Just as, at an earlier date, 
the XII Tables had to be ‘ interpreted,’ so now was 
it necessary to subject the Praetorian Edict to a 
similar process. And in the result, especially in the 
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domain of obligations, the classical jurists bmlt up 
a body of law which, alike in substance and form, 
remains a model for all time. 

Jus respondendi. 

Under the Eepublic the jurists were in the habit 
of giving opinions {responsa) both on hypothetical 
cases put by their pupils and also when consulted by 
the litigants of the judge in actual litigation, for 
the judge during the formulary period was almost 
invariably a private citizen agreed upon by the 
parties, and without any special legal training. But 
although the responsa were sought and forthcoming, 
they were not authoritative ; they had as much 
weight as, and no more than, that attaching to the 
opinion of an English barrister of to-day. If the 
jurist consulted were of great eminence and skill, 
and the facts had been properly stated to and grasped 
by him, his opinion probably represented the legal 
position, but only probably ; for the judge was ab- 
solutely free to decide in the opposite sense if he 
thought right. The change came with Augustus, 
who instituted a practice which was continued by 
later Emperors, rmder which certain of the more 
distinguished were given a sort of privilege, called the 
jus respondendi, the effect of which was that if, after 
being consulted, a jurist invested with this peculiar 
right gave a written and sealed opinion, such opinion 
was to be deemed ex i/,uctoritate of the Emperor.^ 
According to one view this meant that the judge was 
bound to apply such responsum to the case before 
him. Others hold that the responsa of the jurists so 
honoured would necessarily carry de facto authority, 
but of de jure authority there is no hint. Augustus 

1 D. i. 2. 2. 49. 
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did not idinself claim to bind tbe judge ; if so, lie 
could hardly authorise others to do so. The confer- 
ment of the privilege was merely a crafty move by 
Augustus to secure for the new regime the support of 
a class that enjoyed the high respect of the people. 
In the Institutes we read that some Emperor had 
granted the jus respondendi to certain jurists. This 
apparently refers to Augustus. The passage then 
goes on to say that when these decisions and opinions 
were unanimous the judge was bound by them. 
This probably refers to the rescript of Hadrian men- 
tioned by Gains, ^ which appears to have first conferred 
binding force on the responsa where they were in 
agreement.®, Responsa prudentium sunt sententiae et 
opiniones eorum quibus permissum est jura condere, 
quorum omnium si in unum sententiae concurrunt id 
quod ita sentiunt legis vicem obtinet : si vero dissentiunt 
judici licet quam velit sententiam sequi, idque rescripto 
divi Hadriani significatur. (The responsa of the juris- 
consults are the decisions and opinions of those 
privileged to lay dovm rules of law. If the op ini ons 
of all these be imanimous, their decision has the 
force of statute. But if they disagree, the judge is at 
liberty to follow which opinion he pleases, as the 
rescript of the late Emperor Hadrian provided.) The 
reply made to this is that Augustus did confer author- 
ity upon the privileged jurists to bind the judge, but 
did not provide for the possibility of conflicting 
responsa, and that Hadrian’s rescript met this. Some 
difficulty is created by the words sententiae et 
opiniones, which some hold to include aU the writings 
of the privileged jurists, though deceased, no less than 


1 J. i. 2. 8. 2 G. i. 7. 

® See Buekland, pp. 23-26. 
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the responsa given in connection with the actual case 
under review ; but this is not likely, as it was not 
till the later Empire that the works of the dead juris- 
consults received statutory authority. The language 
of Gaius suggests that all the privileged jurists had 
to be consulted. This probably applies to those 
living at the time, of whom there could only have 
been a few. After Hadrian the responsa not only 
disposed of the case, but may have laid down a rule 
to be followed in future, as the words jura condere 
appear to suggest. 

The practice of conferring the jus respondendi 
ceased after the close of the third century, and the 
classical jurists had come to an end with Modestinus 
in the middle of the same epoch. But though the 
great jurists were dead their works lived after them, 
and gradually the idea seems to have been evolved 
(probably about the time of Constantine) that the 
writings of a few of the greater jmists had a kind of 
special sanctity as ‘ quotable authorities ’, and the 
difficulty must have presented itself as to what was 
to be done when, as was often the case, they differed. 
A partial remedy was found by Constantine, who 
(a.d. 321) deprived of authority the notes of Paul and 
Ulpian on Papinian, so as to restore Papinian ‘ uncor- 
rupted ’, and at the same time confirmed the authority 
of the Sententiae of Paulus. About a century later 
Theodosius II. and Valentinian III. devised a more 
effective expedient in the famous ‘ Law of Citations’, 
A.D. 426, which introduced the system of a majority 
of votes. Authority was given to all the writings of 
Gaius, Ulpian, Paul, Papinian, and Modestinus (except 
the notes of Paul and Ulpian on Papinian), and jurists 
quoted and approved by them (provided their writings 
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could be verified by a comparison of manuscripts as 
a safeguard against corruption). The exact meaning 
of this provision is obscure. If they agreed, the judex 
was bound ; if they differed unequally the majority 
decided ; if they differed and were equally divided 
the opmion of Papinian was to prevail ; if Papinian 
had not dealt with the matter the judge could use 
his discretion. The remedy had the merit of getting 
together a body of quotable authority at a time when 
this might have been becoming difficult owing to the 
multiplication of valueless writings by pettifogging 
lawyers, but the device of deciding cases by counting 
the opinions of deceased jurists bears eloquent testi- 
mony to the decay which had overtaken Roman 
jurisprudence. 


Justinian's Codification 

When the Emperor Justinian came to the throne 
(a.d. 527) Roman law was in almost as chaotic a 
state as the law of England is at the present day. 
There were, on the one hand, the various kinds of 
statute law {Leges, Plebiscita, S.CC., and Constitu- 
tions), from the XII Tables downwards ; on the other 
the edicts of the praetors and the whole mass of 
juristic literature. 

There had, however, already been some attempts 
towards codification, for, as above pointed out, the 
Edict had been consolidated under Hadrian, and the 
Law of Citations had provided a body of juristic law 
of quotable authority. So, too, various attempts 
had been made to simplify statute law, of which the 
most important were — 

(i.) The Codex Gregorianus, a private work which 
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was published about a.d. 300, and consisted of a 
collection of Imperial rescripts from the time of 
Hadrian to a.d. 294. 

(ii.) The Codex Hermogenianus (of uncertain date, 
but somewhat later), which was another private 
collection of Imperial Constitutions down to a.d. 
324, and to some extent overlapping the Codex 
Gregorianus. 

(iii.) The Codex Theodosianus, which was published 
by Theodosius II. in a.d. 438, and contained the 
Constitutions of Constantine I. (a.d. 306-337) and 
his successors. 

Almost immediately upon his accession Justinian 
conceived the idea of codifying the wholp of Koman 
law in two' great divisions — statute law (lex) and 
non-statute law (jus), and in a.d, 528 he gave in- 
structions for the compilation of a work which should 
embody every existing statute. In theory, of course, 
it would be necessary, if such a task was to be ade- 
quately performed, to go through the laws passed by 
all the various legislative bodies at Rome from early 
times to the legislation of Justinian himself. In 
fact, all legislative enactments prior to the Imperial 
Constitutions would seem, by Justinian’s time, either 
to have become obsolete or to have become embodied 
in later Imperial Constitutions or the writings of the 
jurists, and the Codex which resulted from Justurian’s 
instructions was founded merely upon the three Codes 
already named, especially the Codex Theodosianus, 
and Imperial Constitutions passed since Theodosius 
(the ‘ post-Theodosian Novels ’). The work was 
done by a commission of ten persons (including his 
great minister, Tribonian, and Theophilus, a professor 
of law at Constantinople, and they were authorised 
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by Justinian not only to omit what they considered 
superfluous but to reconcile laws which seemed iu- 
consistent with one another, to remove obscurities, 
and to make such rearrangements of the text as the 
subject-matter required. The Codex was finished 
in the next year (a.d. 529 ), and thereupon received 
the legislative sanction of the Emperor, who abolished 
all preceding constitutions, whether considered singly 
or in any of the above-mentioned compilations ; the 
aim, obviously, being that the Codex Justmiamis 
should thenceforth be the sole source of Roman 
statute law for all time. 

Justinian’s next task was to systematise jus, which 
by this time meant nothing more than the vuitings 
of the jurists, who would seem to have embodied all 
the material parts of the early statute and edictal 
law into their own commentaries. Accordingly, in 
December a.d. 530 , another commission of sixteen 
(with Tribonian at its head) was appointed, whose 
task was to be the reduction of juristic literature to 
order in a Digest, just as the statutes had been systema- 
tised in the Code ; and since, in spite of the labours 
of the classical jurists, there were still differences of 
opinion between the jurists themselves, dating back 
to the old division into Proculians and Sabinians, 
Justinian as a preliminary measure had delivered 
what are termed the Quinquaginta Decisiones to settle 
such disputes. The Digest (or, as it is sometimes 
called, the Pandects) was published and became law in 
December a.d. 533 . It was arranged in fifty books 
following the order of Julian’s consolidation of the 
Edict, each book being subdivided into titles. The 
j mists from whose writings extracts are therein made 
are not confined to those mentioned in the Law of 
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Citations, but number thirty-nine ; the writings of 
Ulpian and Paul together constitute about one-half 
of the entire work. Each extract is prefaced by the 
name of the author and the work from which it was 
taken. The compilers were given power, which they 
made full use of, to reconcile inconsistencies, to omit 
what had become obsolete, and generally to bring 
the law up to date. 

The work was of such magnitude that its comple- 
tion in so short a space gives ground for surprise. It 
has been conjectured from the order of the extracts 
in each title that it must have been the joint work 
of three sub - committees, one of which dealt with 
treatises on the civil law, called the Saljinian group 
from Ulpian on Sabinus ; while the second dealt with 
those commentaries which made the Edict their text, 
called the Edictal group ; and the third dealt with 
the works of Papinian and others who dealt with 
the same topics. Invsome titles there is a sort of 
appendix added as an afterthought. Probably each 
title was dealt with separately, and then the whole 
committee met and compared the work done, re- 
moving inconsistencies and ehminating repetitions ; 
then instead of arranging all the extracts dealing with 
the same part of the subject together, the work of 
each sub-committee was preserved in a separate block, 
and arranged perhaps in the order of their relative 
importance. This theory as to the method of com- 
pilation is known as Bluhme’s theory. Henceforth 
the Digest was to be the sole source of non-statute 
law, as the Codex was of legislative enactments, and, 
with this object, Justinian forbade the original works 
of the jurists even to be cited by way of explaining 
ambiguities in the text. 
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In the same year as the Digest, were published 
the Institutes of Justinian, drawn up, on his instruc- 
tions, by Tribonian, Theophilus, and Dorotheus. 
The Institutes are founded upon the earher work of 
Gains, with the necessary omissions, and the incor- 
poration of new matter to bring the book up to date. 
They were intended as an elementary work to intro- 
duce students to the principles of Roman private law, 
and to be studied as a preliminary to the more serious 
task of perusing the Digest. 

By the time when the Digest and Institutes had 
been completed it was obvious that the Codex, pub- 
lished little more than four years earlier, was incom- 
plete, since, in the interval Justinian, besides the 
Quinquaginta Decisiones already referred to, had 
promulgated other new constitutions. Tribonian, 
therefore, was appointed to revise the Code, so as to 
bring it fully up to date, and at the end of the year 
A.D. 534 this new Code, known as the Codex Repetitae 
Pmelectionis, was promulgated, and is the only Code 
which survives to the present day. Justinian seems 
to have laboured under the erroneous impression 
that the system he had framed would be adequate 
for all time. But as there is nothing static about 
law, further legislative enactments, termed Novellae 
Constitutiones, were issued during his reign. These 
were never officially collected, but exist in private 
collections. 

In modern times Justinian’s various compilations 
came to be called collectively the Corpus Juris 
Civilis : the Corpus being regarded as a single work, 
made up of the Institutes, the Digest, the Codex 
Repetitae Praelectionis, and the Novels. 
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The ' Institutes ' 

1 . Gains. 

That a jurist called Gaius had, in the time of the 
Antonines, written an elementary text-book on 
Roman law was a fact always known to students of 
Roman law ; it was not, however, until the beginning 
of the nineteenth century that a copy of the work was 
discovered. 

In the year 1816 the historian Niebuhr, who was 
visiting Verona, found in the library of the Cathedral 
Chapter a palimpsest manuscript which, upon exam- 
ination, seemed to contain beneath certain writings 
of Saint Jerome, and in some places beneath other 
intermediate writing, a legal treatise. After consulta- 
tion with Savigny, the conclusion was reached that 
the treatise in question was a copy of the Institutes of 
Gaius. In the following year the work of making a 
transcript was begun, and the result published in 1820. 

The work so published was far from complete, 
partly because three folios were missing altogether, 
partly because much of the original copy of Gaius 
had been erased with pumice-stone when the surface 
was prepared for the works of St. Jerome. About 
one-tenth of the whole was wanting, but, as part 
could be supplied from Justinian’s Institutes, only 
about one-thirteenth is now missing, one-half of which 
relates to the fourth book. Since the first edition of 
1820 the patient labour of many distinguished German 
scholars has done much to purify the text, and an 
apograph (i.e. facsimile edition) of the Veronese 
manuscript was published by Studemund in 1874. 

The exact date of the birth and death of Gaius are 
unknown. He himself mentions that he lived under 
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Hadrian (a.d. 117-138), and from the fact that he 
wrote a work upon an enactment of the Senate ^ 
passed under Commodus, it may be inferred that he 
survived to that Emperor’s time. Internal evidence 
points to his Institutes having been written partly in 
the reign of Antoninus Pius (a.d. 138-161), partly in 
that of Marcus Aurelius (a.d. 161-180). 

Of the personal affairs of Gains there is very bttle 
record.^ His family name {cognomen) and his gentile 
name {nomen) are both lost. ‘ Gains of course, is 
merely an individual name {praenomen). It was 
sometimes pronounced as if containing three syllables, 
sometimes as if containing two. 

That he.. was a jurist, in the broad sense that he 
devoted his life to the law, is certain ; and it is also 
beyond doubt that of the two Schools — the Sabmians 
and Proculians — he belonged to the former. He 
appears to have been a teacher of law, probably in 
the Greek provinces. Whether in his lifetime he 
enjoyed the jus respondendi is more than doubtful, 
but, at any rate, his writings were, many years after 
his death, given a pre-eminent place by Valentinian’s 
Law of Citations. Besides his Institutes and his 
treatise on the S.C. Orphitianum, Gains wrote many 
other works. He composed, for example, a treatise 
upon the S.C. Tertullianum, another entitled Res 
Quotidianae, others upon the Edictum Urbicum and 
the Edictum Provinciale, and commentaries on the 
works of Quintus Mucius and the XII Tables. He 
may have been the originator of the famous threefold 
division of the law into the Law of Persons, the Law 
of Things, and the Law of Actions, but it appears to 

^ The 8.0. Orphitianum. 

^ For a full account see Roby, Introduction to the Digest^ p. ] 74 
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have been a traditional division employed in institu- 
tional treatises and popularised by him. 

Justinian made the work of Gaius the basis of his 
own Institutes, which, like all elementary works for 
beginners, attempts a scientific arrangement which 
is generally discarded in the case of books for prac- 
titioners, like the Digest. We also owe to Gaius a 
large part of our knowledge of the history of Koman 
private law, for the instructional character of his 
Institutes is much enhanced by the historical treat- 
ment he adopts. 

2. The general order of the Institutes is as follows : 

All law is either public or private. Where both 
parties to a dispute before the Courts are ordinary 
citizens, a question of private law has arisen ; where 
either party is the State, or any branch of it, the 
question is one of public law. This distinction is 
expressed by Justinian : Publicum jus est, quod ad 
statum rei Romanae spectat, privatum quod ad singu- 
lorum utilitatem pertinet.^ The Institutes treat, in the 
main, of private rather than public law, though 
Justinian, unlike Gaius, in the last title of his fourth 
book, gives a brief account of public prosecutions 
{de publicis judiciis), which is part of jus publicum. 
Private law is divided, both in Gaius and Justinian, 
into the law which relates (1) to persons ; (2) to things ; 
(3) to actions. The Digest expressly refers this divi- 
sion to Gaius, but it may have been traditional. The 
exact meaning of the division has been much debated. 
One view is that its object was to divide the law into 
three masses merely on the ground of convenience of 
treatment, but the so-called laio of persons is far from 
being exhaustive, and besides contains little mention 

1 J. i. 1. 4. 
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of rights and duties. It is mainly concerned with an 
enumeration of the commoner classes of persons 
within the Roman polity, and the various ways in 
which one became, or ceased to be, a member of these 
classes. Another view is that it is the law of status, 
by which is meant the law relating to those classes of 
persons whose rights and duties imder the law differ 
in material particulars from those of the ordinary 
citizen. The same objection applies here : there is 
very little law in the so-called law of persons. We 
cannot do better than follow high authority ^ here and 
hold, wnth Theophilus, that it means that every rule 
of law has three aspects : the persons it affects, the 
subject-matter concerned, and the remedies provided. 
But though the law of persons really deals with 
persons, and not with their rights, it has become 
usual wdth text-book writers to treat of the rights and 
duties of such persons as Avell, and that course will 
be pursued here so far as it is consistent with the 
treatment to be expected in an elementary text-book. 
The jus quod ad res 'pertinet consists of the items of 
wealth, whether material like land, or notional like 
a debt, w'hich belong to persons, together with how 
they are acquired, transferred, or lost ; while the jus 
quod ad actiones pertinet is concerned with the remedies 
the law affords for the enforcement of rights. It 
cannot be claimed that Roman institutional writers 
carried out the above arrangement with strict re- 
gard to logic, but it appears to be what they meant 
in the main by their famous division which has left 
its mark on all discussions affecting the scientific 
arrangement of law. 


^ Buckland, p. 58. 



PART I 

THE LAW WHICH RELATES TO PERSONS 

In all early systems we find greater inequalities among 
the nationals of a State, both social and legal, than is 
the case under the developed systems of to-day, the 
tendency of social progress being towards the elimi- 
nation of inequalities, and the placing of the State’s 
nationals upon a complete footing of equality as 
regards their political and legal rights. Accordingly, 
in Roman, as in early English law we find people 
grouped into a large number of classes, each distin- 
guished from the others with respect to its position 
under the law. On the one hand we have the free- 
born {ingenuus) citizen (civis) of full age and complete 
capacity, who enjoyed the widest rights conceded to 
anyone under the law ; on the other hand there was 
the slave distinguished by a negation of capacity as 
regards legal rights and duties. Between these two 
extremes we have a number of intermediate classes 
of persons, each with its distinguishing characteristics. 
It seems to have been the general intention of Gains 
to give his pupils some account of the more usual of 
these, explaining how each arose and was determined. 
He was not concerned to give an account of the law 
concerning them, but his sole digression into law, in 
connection with the tutela (guardianship) of women, 

49 E 
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misled Justinian's compilers into introducing a title on 
tlie auctoritas (authority) of tutors. Accordingly the 
jus quod ad personas pertinet is not the law of persons 
or of status as Austin conceived it. Neither is it the 
law of the family, as Savigny maintained, though it 
must be admitted that the principal statuses treated 
of were those of dependence, e.g. the son in his father’s 
potestas (power), the slave, the person in mancipii 
causa (civil bondage), and the like. 

There were many classes of persons in the Roman 
world of whom Gains makes no mention. The pere- 
grine has no interest for him. It is rather with the 
Roman citizen that he is concerned, and if he treats 
of these mainly from the aspect of dependence, the 
reason md^ be that the normal citizen was too 
familiar a person to need mention, or that his posi- 
tion was implicitly considered in the explicit treat- 
ment accorded to the classes under disability. Not 
many classes of persons are mentioned ; many of the 
less important are not mentioned at all, probably 
because Gaius was dealing with students in an ele- 
mentary course of lectures. Gaius seems to be 
primarily concerned in his exposition with the ordinary 
civis, and with those classes of persons who could 
become such, and the ways in which it was possible for 
them to do so. His concern with slaves and the 
various classes of Latins, who were favoured pere- 
grines, in that it was open to them to achieve Roman 
citizenship in a variety of ways by their own efforts, 
is confined to this point of view. 

As Book I. of both Gaius and Justinian’s Institutes 
deals with the so-called law relating to persons, it 
becomes necessary to get a clear conception of what 
is meant by a person in law. Here it is important for 
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the beginner to grasp clearly the truth, that there is 
nothing static about rules of law and the legal con- 
ceptions they enshrine. Here, as elsewhere, we are 
faced with constant change. A legal conception that 
is true at one period of legal development may have 
undergone profound change in succeeding periods. 
Every age has a morality of its own, and problems of 
its own to solve caused by social development, and 
law is but the legal clothing of society, mirroring the 
current morality of the age, and changing both as to 
its rules and its conceptions with the society itself. 
It follows that the legal conception of a person is 
bound to vary from age to age. Modern legal systems 
clothe with personality whatever, whether a human 
being, or group of such, like the colleges of Cam- 
bridge University, or in some systems, but not our 
own, a mere institution or foundation lOce a church, 
or even an animal or an idol, is recognised as the 
bearer of rights or bound by legal duties. But t h is 
conception of legal personality is certainly later than 
the Corpus Juris of Justinian. For both Gains and 
Justinian the term ‘ person ’ was used in the un- 
technical sense of homo or human being. Thus 
the slave imder Roman law would be a person, and 
is indeed spoken of as such, but as he had neither 
rights nor duties under the law, he would not be a 
person according to the modern legal meaning of that 
term. But as with the Romans the term res meant 
any item which went to make up the sum of a man’s 
wealth, a slave beiug such an item would certainly 
be a res ; so from the point of view of the Law of 
Persons the slave is a person, but from the point of 
view of the Law of Things the slave is certainly a 
thing. 
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Gaius deals with ‘ persons ’ from the following 
standpoints : 

I. Libertas. — Is the individual in question a free- 
man or a slave ? Freemen might be ingenui (born 
free), or Ubertini (made free). The latter might be 
either cives, Junian Latins or Dediticians. There 
were no degrees of slavery. 

II. Civitas. — Is he, if free, a citizen or a peregrine ? 
Peregrini might be the subjects of other States, pro- 
vincial non-citizen subjects of Rome, or Romans 
who had forfeited citizenship while retaining their 
freedom. 

III. Familia. — Is he, if a citizen, sui juris, that is, 
not subjechto any family head, or alieni juris, subject 
to such control ? The former might be completely 
free from all control, or subject to some sort of control 
other than that of a family head, e.g. pupilli, subject 
to tutela (guardianship) on account of their tender 
years or their sex {tutela mulierum)-, persons under 
disability, e.g. the lunatic and the interdicted prodigal, 
and therefore in cura (under the care of curators, a 
species of guardian); or adolescentes (minors, between 
fourteen and twenty -five years of age), also under a 
special form of cura, owing to youthful inexperience. 
Persons alieni juris might be those in patria potestate 
(in paternal power), or in manu mariti (women 
under the control of their husbands), or free persons 
in causa mancipii (in civil bondage). 

Under Justinian we note the following changes : 

I. Libertas. — The division of Ubertini into three 
classes, cives, Latini, and Dediticii, had practically 
become obsolete and was abolished by Justinian. 

II. Civitas. — After the Edict of Caracalla, a.d. 212, 
which conferred civitas (citizenship) upon various 
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classes of non-citizen subjects of Rome, tbe import- 
ance of tbe distinction between cives and peregrini 
lost its practical importance. 

III. Familia. — Tutela mulierum (tbe guardianship 
of women) disappeared before tbe end of tbe third 
century a.d. ; tbe status of women in manu mariti 
and that of persons in mancipii causa bad become 
obsolete. Though patria potestas continued to be a 
living reality, tbe wide powers originally included 
in its scope bad been abolished as to some, and cir- 
cumscribed as to others, so as to make it a tolerable 
institution. 

Tbe general result to be noted is that under 
Justinian there were fewer classes of persons than 
under Gaius, a fact which exhibits a permanent 
tendency of social progress which aims at putting all 
a State’s nationals, as far as possible, on a complete 
footing of equality as regards legal rights. This is 
what Sir Henry Maine means by saying that the 
progress of society is from status to contract, for in 
early societies people are determined by law into 
classes, each with its distinctive rights and duties 
which may not be varied by agreement, whereas m 
a modem society the number of such classes is at a 
minimum, and the ordinary citizen is free to alter his 
legal position by express contract. The slave gives 
place to the servant ; the tutela of women of full age 
disappears ; the incidence of patria potestas becomes 
of small moment. This does not, however, mean 
that status'is entirely replaceable by a contract system, 
and that it is merely a matter of time when this 
consummation will be reached ; for the whole ques- 
tion is governed by considerations of policy, and 

^ Maine, Ancient Late, chap. v. 
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accordingly such statuses as infancy and marriage 
cannot fail to be determined by the general law, iu 
the interests of the society as a whole. 


Section I. Libertas 

Under this head must be considered — 

1. The nature of slavery. 

2. The causes of slavery ; 

A. Jure gentium (by the law of nations) ; 

and 

B. Jure civili (by the civil law). 

3. The termination of slavery, by 

A. Manumission. 

B. Methods other than manumission. 

4. The legal condition of a slave. 

5. Eestrictions on manumission. 

6. Justinian’s changes in the law relating to 

libertas. 

1. The nature of slavery. 

Slavery is defined by Justinian ^ as an institution 
of the jus gentium in which one person, contrary to 
nature, is subjected to the dominium (ownership) of 
another. This seems to suggest that every slave must 
have an owner, whereas there were slaves who were 
not owned, e.g. servi poenae (slaves of punishment) 
and slaves of the Fiscus (Imperial treasury), which 
was not regarded as a person in law at that time. 
There were other cases. Accordingly slavery, it has 
been contended, is a condition of rightlessness. But 
there seem to have been instances under the later 


^ Inst. i. 3. 2. 
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classical law, after the time of Antoninus Pius (a.d. 
138-161), when the slave could get the protection of 
the law. The suggested definition misses the Roman 
point of view, which does not require every slave to 
be owned, but merely indicates the slave as the one 
human being who can be owned.b It is true, however, 
that, generally speaking, a slave was both rightless 
and dutiless in law, but the slave was personally 
liable for crimes and civil wrongs (delicts), but in the 
latter case this meant very little as long as he con- 
tinued a slave. 

2. The causes of slavery. 

A. Jure gentium.- — (i.) A slave is primarily a cap- 
tured foreign enemy who was saved by his captors 
from the death penalty they could inflict, in order to 
serve them. The captives became the property of 
the State and were commonly sold to private owners. 
The effect of such capture was to suspend all the 
rights of the captive, but these could, in general, re- 
vive by the doctrine of postliminium in the case of a 
Roman who had been captured fighting bravely, and 
who returned to Roman soil, having effected his 
escape, or having been fully redeemed, from the 
moment of such return. If he died in captivity he 
was presumed to have died at the moment of capture. 
By this fiction of the lex Cornelia, his will, which 
would otherwise have been destroyed by enslave- 
ment, stood good, (ii.) Birth. According to the jus 
gentium the condition of a child was entirely deter- 
mined by the condition of the mother, irrespective of 
the condition of the father. Hence the children of an 
ancilla (female slave) were born slaves themselves. 
But later the rule was relaxed, and if the mother had 
* Buokland, pp. 62-63. “ G. i. 129. 
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been free at any time between conception and birth 
the child was to be free. Exceptionally, however, by 
the S.Q. Claudianum a free woman could, by agreement 
with the owner of a slave with whom she was co- 
habiting, produce slave children, a rule which Hadrian 
abolished. Gains tells us that by some lex, the name 
of which is not known, but assumed by some to be 
part of the same enactment, the children of a free 
man by an ancilla, whom he believed to be free, should 
be free in the case of males, and slaves in the case of 
females, till Vespasian repealed this. 

B. Jure civilL~{\.) The S.G. CZuiidmimm provided 
that a free woman who after prohibition cohabited 
with another’s slave without the master’s consent, if 
denounced three times, became by magisterial award, 
with her issue, his slaves, till Justinian abolished the 
rule, (ii.) By the XII Tables a manifest thief, if a 
free man, was reduced to slavery till the praetor intro- 
, duced a milder penalty, (iii.) A civis, who evaded 
the census or his military duties, could be sold by the 
State as a slave, so long as the census continued. 
This was obsolete long before Justinian, (iv.) In- 
solvent debtors could, in early law, be sold into 
foreign slavery, (v.) A Ubertus (freed man) could 
be sold as a slave by his patron or recalled into 
slavery for gross ingratitude, (vi.) Persons condemned 
for crime to death, or to labour in the mines, or to 
fight wild beasts in the arena, became servi poenae, 
till Justinian abolished the rule that a convict became 
a slave, (vii.) If a free man over twenty years of age 
allowed himself to be sold collusively as a slave in 
order to share the price, the praetor would refuse 
to allow him to bring his proclamatio in Ubertatem 
(claim of liberty) and adjudge _ him to be a slave. 
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This was confirmed by a seimtusconsult ; but in later 
law he could recover his freedom by restoring the 
price, (viii.) Even under Justinian new-born children 
could be sold under pressure of poverty, but with a 
perpetual right of redemption. 

3. The termination of slavery. 

A. Manumission, or release of the slave from 
slavery by some act of the master. It converted 
the slave into a civis. With respect to his former 
master he was said to be a libertus, but with respect 
to others he was a lihertinus. This took place (i.) 
vindicta (by a fictitious claim), or (ii.) censu (by enrol- 
ment on the census), or (iii.) testumento (by will), and 
is probably due to the appreciation of dihe fact that 
it was alike good policy and morally praiseworthy 
to free a slave who had deserved it. 

(i.) Vindicta . — The proceedings which took place 
before the praetor, but not necessarily in Court, were 
as follows. The master and a friend who has agreed 
to be plaintiff in the proceedings and is called the 
adsertor libertatis, appear with the slave. The adsertor, 
holding a wand {vindicta — whence the name of the 
action), claims not that the slave ought to be freed, 
but that he is, i.e. always has been, a free man ; ‘Hunc 
ego hominem ex jure Quiritium liberum esse aio' (I claim 
that this man is free according to the law of the 
Quirites), and thereupon touches him with the wand. 
The master does not resist the claim, and the praetor 
thereupon adjudges the slave to be free. Later the 
part of the adsertor libertatis is played by the praetor’s 
lictor, and the master is released from all formal 
participation. Probably even before Justinian, and 
certainly under him, it was a valid manumissio 
vindicta if the master declared (before the praetor) 
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Ms intention to free the slave, no matter where, and 
even though done informally. 

(ii.) Census . — The census was taken by the censor 
every fifth year to determine the position of citizens 
in the Servian centuries, and for the purposes of 
taxation. If the slave was enrolled by the censor 
with the consent of the master as a civis, it operated 
as a manumission. This method disappeared with 
the census itself under the Empire. 

(iii.) Testamento . — Here freedom was bestowed 
by a declaration to that effect in the master’s will, 
and tMs might be done directly (in wMch case the 
slave became libertm orcinus—the libertus of the 
deceased testator), or it might be done indirectly by' 
directing the heir or legatee to free the slave, in which 
case he became the libertus of the heir or legatee who 
freed him. Here, unlike the two preceding cases, 
the manumission might be subject to a condition, 
that is, some event both future and uncertain, e.g. 

‘ if he serves my heir faithfully for five years ’ ; or 
ex die, from a future point of time wMch might be 
certain, e.g. ‘five years after my death’; or uncertain, 
e.g. ‘ when Balbus shall die Here it is certain 
Balbus must die, but not certain when. The effect 
was the same as if it had been a condition. Till the 
condition was satisfied the slave was statuliber, but 
when the condition was satisfied he could not be 
deprived of Ms liberty by any act of the heir, e.g. a 
sale ; and, in prospect of the liberty that was to be 
his, he was protected against harsh conditions, torture, 
and such treatment as could only be inflicted on 
slaves. 

The above methods, which were the only methods 
in Cicero’s time that converted a slave into a civis, 
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were known as legitimae manumissiones, and were 
only available to the quiritary owner. There were 
certain less formal modes of manumission, called 
manumissicmes minus solemnes, which left the man a 
slave, but, by the intervention of the praetor, who 
refused to permit the master to exercise dominion 
over the slave, he was protected in the de facto 
enjoyment of his liberty and was said in libertate 
esse. These were {a) a manumission inter amicos (a 
declaration before witnesses); (6) per epistulam (by 
a letter of enfranchisement), or (c) in convivio (a 
declaration before guests assembled at a feast). A 
bonitary owner (one whose ownership was inferior 
to that of the quiritary owner) could only produce 
the same result, even when he employed formal 
methods of manumission. Persons in libertate were 
subsequently converted into Junian Latins. Another 
informal method {in ecclesiis) came in with Christi- 
anity, for masters commonly freed their slaves in 
church before the congregation. Constantine per- 
mitted this to confer civitas if it was attested in 
writing signed by the master. 

B. Methods other than manumission conferring 
liberty . — (i.) Postliminium, (ii.) An edict of Claudius 
conferred liberty on a slave whose master abandoned 
him on account of age or infirmity, (iii.) By re- 
demption in the case of a child sold as a slave when 
newly born, (iv.) One who became a slave by 
collusive sale could recover his freedom in later law 
by refunding the price, (v.) A slave of punishment, 
if pardoned, recovered his freedom, but if restitutus 
as well, he was restored to his original position in all 
respects. This does not exhaust the cases. ^ 

^ See Buckiand, pp. 84 and 85. 
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4, legal condition of a slave. 

Aee&Jtdmg to the jus civile a slave was a res or 
etetteL Like any otiier res he could be owned by 
one or by several masters, or one man Lave a 

life interest {usufruct} in the slave, the owDersldp (do- 
minium) being in another. Being a thing, the slave 
had no sort of right : ^ he could be killed or tortured 
at his master's caprice ; he could own no sort of pro- 
perty, nor could he be regarded as capable of being 
legally bound by, or of legally binding others by, 
obligations. Some qualifications to this strict view, 
which, however, serve to show that even ac-cording 
to the civil law the slave was not absolutely on the 
same level with animab, are — 

(i.) The fact that the roaster esercised jMestas 
over him, for potestas is a term only apjjhed in 
relation to human beings. 

(ii.) The capacity the slave possessed of being 
made, by proper methods, a free man and a citizen. 

(iii.) The fact that the slave could act as his 
master’s agent, not in the modem sense that he could 
affect his master with liahility, but in the sense that 
the master might benefit by acquiring proprietarv 
rights through his slave, or by taking any profit there 
might be under his slave’s contracts {melior condicio 
rmlra per servos fieri potest, dcterwr fieri non potest). 

(iv.) The child of an ancilla was not regarded as 
friuim (fmits) like the young of animals. 

(v.) A slave could be instituted heir for the benefit 
of his master. 

^ In servorum condicione nuUa differentia est. However much the 
social condition of bUvcb might differ, and there were great differences, 
e.tj. between a favourite domestic slave and a servus poenae, all were 
alike in the eye of the law, and enjoyed merely the capacity to become 
free. 
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(vi.) Criminal liability attached to slaves. 

In course of time this, the strict theory, became 
materially modified. 

Though originally the master possessed absolute^' 
rights over his slave’s body {jus vitae necisque), it is 
impossible to suppose that in early Rome these, or 
the minor rights they implied, were either generally 
exercised or abused. Slaves were few in number and 
corresponded rather to our domestic servants and 
farm labourers than to slaves in the modem sense, 
and they were probably well enough treated by their 
masters. But with the growth of Rome as a world 
power the treatment of slaves changed. During 
the late Republic and under the Empire , the number 
of slaves became immensely increased, chiefly owing 
to the number of prisoners taken in war, and it was 
not at all uncommon in the time of Horace for an 
ordinary citizen to possess 200 slaves. Necessarily 
the old domestic relations disappeared and the increase 
of wealth and luxury, with the resulting corruption 
and cruelty, led to the abuse of the master’s strict 
rights. Under the Empire, therefore, legislation was 
found necessar}^ for the protection of slaves. By a lex 
Petronia (passed some time before a.d. 79) masters were 
forbidden to deliver their slaves to fight with wild beasts 
without a magistrate’s order. By an edict of Claudius 
slaves whom their masters abandoned as old or infirm 
thereby acquired their freedom. Hadrian required the 
consent of the magistrate in all cases before death 
was inflicted. Where masters had been guilty of such 
excessive severity [intolerabilis saevitia) towards their 
slaves as to cause them to seek refuge in the temples 
or at the statues of the Emperor, Antoninus Pius re- 
quired the magistrate, after an inquiry, to sell them 
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to some more considerate person, thus, in efiect, per- 
mitting slaves to seek the protection of the law ; and 
the same Emperor provided that the provisions 
of the hx Cornelia de sicariis (81 B.c.), which made 
the killing of a servus alienus homicide, should be 
extended to meet the case of a master who killed his 
own slave without cause {qui sine causa servum suum 
occiderit, non minus puniri jubetur quam qui servum 
alienum occiderit). Under Justhiian the master was 
restricted to the infliction of reasonable chastisement 
only. But though the slave came thus to acquire 
immunity from being killed or grossly ill-treated, he 
could never personally assert such right or any other 
before the courts ; for while it was recognised from 
quite early times that a slave might have a peculium, 
i.e. certain property or money, which he was allowed to 
enjoy personally, the enjoyment was de facto merely ; 
for the peculium belonged, in law, like the slave him- 
self, to the master, who could resume possession at 
any moment. The slave might be authorised by his 
master to employ the peculium in trade, the profits 
of course accruing to the master. Under the Empire 
this peculium was extended to earnings made by and 
gifts to the slave, who might so acquire considerable 
sums, the peculium remaining, like the earlier kind, 
in strict law the property of the master. But masters 
do not -seem to have largely exercised their right to 
resume possession, and we find slaves purchasing 
their freedom from their masters with their peculium. 
On being freed a slave took his peculium in the absence 
of express agreement to the contrary. Subject to 
what may be called the slave’s moral right to his 
peculium, everything the slave acquired he acquired 
for his master. Accordingly if on a sale, for example. 
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a horse or land is legally transferred to the slave of 
Maevius, the ownership at once vests in Maevius : 
Item vobis adquiritur, quod servi vestri . . . nan- 
ciscuntur. . . . Hoc etiam vobis et ignorantibus et 
invitis obvenit. And the principle is not confined to 
things transferred to the slave on a change of oivner- 
ship, e.g. on a sale, but extends to things merely in 
his possession, so that if the possession ultimately 
ripens into ownership under the rules of usucapio,^ 
the master benefits by the mere possession of his slave. 

In the case where a slave belongs to one master 
by a bare legal title, to another in bonis, the latter 
alone profits. Further, if the master were entitled 
merely to a usufruct or life interest m the slave, only 
what the slave acquired by means of anything belong- 
ing to the master {ex re nostra) or by the slave’s own 
labour {ex operis suis) belonged to the master.^ So, 
e.g., if Titius has a usufruct in a slave, and Maevius 
the dominium, and Balbus leaves the slave a legacy, 
Maevius takes and not Titius ; for the legacy accrued 
to the slave neither by means of anything belonging 
to Titius nor by the labours of the slave. 

A slave, being a human being, might, as a fact, 
make an agreement either with his master or some 
third person. In neither case did the agreement 
amount to a contract in the strict sense, because the 
slave could neither sue or be sued upon it ; but — 

(i.) If made with a third person, the latter incurred 
a civil obligation, which the slave’s master could en- 
force, and so secure the benefit of the promise. 

(ii.) The master, though not civilly liable on such 

^ Infra. 

^ The rule was the same with a bona-fide serviens .and a servus alienns 
who the master thought was his own slave. 
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contract, was made liable by tbe praetor by means 
of an actio adjectitiae qualitatis where there was a 
pecuUum ; ^ and 

(iii.) In any case a slave’s contract gave rise to 
‘ natural ’ obhgations, which, like our ‘ contracts of 
imperfect obligation’, though not enforceable by law, 
were not without legal consequence. Suppose, e.g., a 
master contracted an obligation with, resulting in 
a debt due to, his slave ; the obligation to pay was 
naturalis, and could not be sued on. But if the 
master freed the slave and paid the debt, and, after- 
wards repenting, tried to get it back, the ‘ natural ’ 
obligation sufficed to defeat him if the slave took 
his pecuUum. And the case would be the same had 
the debt been contracted and paid by a third person. 

With regard to civil wrongs or delicts, a slave 
might be wronged either by his master or by a third 
person. If by his master, he had no legal redress, 
though the State might, under the legislation already 
noticed, interfere and punish the master on his behalf. 
If the injury were the act of a third person, the slave, 
again, never himself had a remedy which he could 
personally enforce, the wrong was regarded as done 
to the master ; so, for example, if it resulted in actual 
damage to the slave, the master could sue under the 
lex Aquilia ; ^ if, on the other hand, the act were 
intended primarily as an insult to the master, he could 
sue by the actio injuriarum. That the wrong was 
wholly regarded as done to the master is shown by 
the fact that where a slave owned in common by 
two or more persons had suffered injuria, the damages 
were estimated, not according to the respective shares 
of the masters in the slave, but according to their 
1 P. 340. 2 p_ 37J_ 
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respective positions {ex dominorum persona quia ipsis 
jit injuria). Finally, if the slave had been wUfully 
killed, the master could prosecute the offender under 
the lex Cornelia de sicariis ; a prosecution, as we have 
seen, to which the master himself was made liable, if 
he killed his slave without cause, by Antoninus Pius. 

With regard to wrongs done by a slave, if to the 
master, no legal obligation arose, though the master 
might (subject to the protective legislation above 
noticed) take the law into his own hands. If the 
slave had wronged a third person, the master was 
bound to surrender him to the person wronged, or, 
alternatively, to pay the damages. 

5. Restrictions on manumission. — (i.) We have seen 
that a bonitary owner could not manumit so as to 
make the slave legally free, till Justinian abolished 
the distinction between bonitary and quiritary owner- 
ship. (ii.) A woman in tutela (under guardianship) 
could not manumit without the consent of her tutor, 
as long as the institution of tutela mulierum survived, 
(iii.) A slave owned in common by two could not be 
freed by one till Justinian permitted this, compensa- 
tion being paid to the other owner, (iv.) A slave in 
whom another had & usufruct (life interest), if freed 
by his master’s will, did not gain his liberty till the 
usufruct ended. Justinian made him free, but he 
remained bound to the discharge of his duties towards 
the usufructuary, imless the usufructuary acquiesced 
in the manumission. There were other cases, the 
most important of which are as follows : 

At the beginning of the Christian era three im- 
portant enactments were passed with regard to 
manumission — the lex Fujia Caninia, 2 b.c. ; the 
lex Aelia Sentia, a.d. 4 ; and the lex Junia Norbana, 

F 
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A.D. 19 — of which the first two appeared distinctly 
retrogressive, in that they imposed restrictions on 
manumission when the general tendency of legal de- 
velopment is infavorem lihertatis. Probably there were 
three main reasons for the legislation in question — 

{a) The interest of the creditors of the master 
that valuable property {i.e. his slaves) should not 
be fraudulently put out of their reach (by manu- 
mission) ; 

(6) Of the heir, where the manumission was by 
will ; 

(c) Of the State, which found in freed slaves a 
dangerous class of citizens. 

The provisions of the most important of these 
laws — the lex Aelia Sentia — may be stated as follows : 

1. All manumissions in fraud of creditors or of 
the patron of the manumitter were void, and a manu- 
mission was fraudulent where the master was either 
insolvent at the time or became so by the manumission 
itself. But — 

{a) The manumission must not only as a fact 
cause loss to the creditors, the master, Justinian laid 
down, must also have a fraudrdent intention ; and 

(6) Notwithstanding this or any other provision 
of the enactment, a testator who was insolvent 
could, by his will, institute one slave as his heir, 
at the same time giving him his freedom : ut . . . 
creditores res hereditarias servi nomine vendant, nee 
injuria defunctus qfficiatur} 

2 . A slave under thirty years of age could only be 
freed so as to become a civis by the proceeding vin- 
dicta, and then only after a good cause {e.g. valuable 
service rendered by the slave) had been shown before 

1 J. i. 6. 1. 
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a Council which, at Rome, was composed of five 
equites (knights) and five senators, in the provinces of 
twenty recupemtores. A slave under thirty manu- 
mitted by will or informally became a person in 
lihertate merely, but after the lex Junia he became a 
Junian Latiu. 

3. A master under twenty years of age could only 
manumit his slaves in a similar manner ; i.e. by vin- 
dicta, after good cause shown to the Council {causae 
probatio). Manumission by such a master in any other 
manner was void. 

4. Slaves who before manumission had been 
subjected to degrading punishment {e.g. had been 
branded or made to fight in the arena) were given, 
on manumission, a special status, viz. that of enemies 
surrendered at discretion (dediticii). A dediticius 
though free, and not a slave, had none of the rights 
of a citizen, could never rmder any circumstances 
better his position {e.g. become a citizen), and was 
not allowed to live wdthin 100 miles of Rome. If 
he broke this last provision he became a slave 
again, and could never be subsequently freed, so as 
even to become a dediticius: pessima itaque libertas 
eorum est.^ 

5. A means was provided by which a slave who 
had been manumitted before the age of thirty other- 
wise than by vindicta after causae probatio could 
become a Roman citizen. This is sometimes called 
anniculi probatio, and was as follows : If a slave so 
imperfectly manumitted, married a woman who 
was a civis, or a Latin colonist, or of the same class 
as himself, in the presence of seven Roman citizens 
of full age, and a son was bom of the marriage, 

P Gaius, i. 26. 
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who attained the age of one year {anniculus), then on 
proof of these facts to the praetor at Rome, or the 
governor m the provinces, the ex-slave, his wife (if 
not already a citizen), and the child ^ all become 
Roman citizens. 

The previous law of the series, the lex Fujia Caninia, 
2 B.C., was passed to prevent excessive manumission 
of slaves by will, it having become common for testa- 
tors to set free inordinate numbers of their slaves ia 
order to secure their presence, as living witnesses to 
their kindness, at their funeral. The actual numbers 
are unimportant : the owner of from two to ten 
slaves might only manumit half ; of ten to thirty, 
one-third ; and so on. The slaves to be manumitted 
had to be expressly named, and in no case might 
the number exceed one hundred. 

The last law of the series, the lex Junia Norbana, 
19 A.D.,^ created, like the lex Aelia Sentia, a new status. 
At the date when it was passed, manumitted persons 
(apart from dediticii) were of two kinds, either free 
citizens, i.e. if manumitted by a nianumissio sohmnis, 
and in compliance with the lex Aelia Sentia, or in 
lihertate, i.e. de jure slaves still, but protected by the 
praetor ; such were— 

(а) Persons manumitted by a manumissio minus 
sohmnis, e.g. inter amicos. 

(б) Persons manumitted by a master who was 
only equitable owner {in bonis) ; and 

(c) Slaves manumitted under the age of thirty, 
otherwise than by vindicta, after causae 'prohatio. 

Upon all these persons, hitherto only in libertate, 
a new and definite status was conferred ; they were 


^ Exceptionally the child might be already a citizen (G. i. 30). 
^ The date is not certainly known. 
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hencefortli to be known as Latini Juniani, their 
position being based upon Latinitas, a status which 
had been enjoyed by certain Latin colonists. A 
Latinus J unianus had no public rights, nor had he 
the connubium.^ But he had part of the commercium,^ 
i.e. he could acquire proprietary and other rights inter 
vivos, but not mortis causa. A Latinus J unianus, 
therefore, could neither take under a will (save by 
way of fideicommissum ®) nor could he make one, and 
so on his death all his property devolved upon his 
late master (or ‘ patron ’), just as if he had always 
been a slave : ipso ultimo spiritu simul animam atque 
libertatem amittebant. But, subject to these disabili- 
ties, a Latinus J unianus was a free man, and his 
children, though not, like the children of citizens, 
under his potestas, were free-born citizens. A Latinus 
J unianus, unlike a Dediticius, could improve his 
position and become a citizen in many ways, of which 
the following are examples : 

{a) Iteratio, i.e. the first manumission being de- 
fective, being freed again in a strictly legal manner. 

ip) By imperial decree. 

(c) By the anniculi probatio of the lex Aelia Sentia ; 
a method which, though confined by that law to 
slaves under thirty who had been imperfectly freed, 
was afterwards extended to all those persons who 
before 19 a.d. had been known as in libertate, and 
who afterwards became Latini Juniani. 

(d) Erroris causae probatio, i.e. a Latinus J unianus 
meaning to avail himself of the anniculi probatio 
method, marries a peregrina by mistake. On proof of 
the mistake, the marriage and the year-old child, he 

^ I.e. the right to contract a marriage, giving rise to patria potestas 
over the children. ^ See p. 75. ^ P. 255. 
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can take advantage of tke provision of tke lex Aelia 
Sentia where the mistake is a reasonable oned 

(e) If a woman, by bearing three children. 

(f) By service in. the night watch ; by building a 
ship and importing corn for sis years ; by erecting a 
building costing half a considerable patrimony (G. i. 
33) ; by working a mill with a certain output for 
three years. 

After the lex Junia Norhana, we find the following 
classes of persons, imder the division of the law of 
persons into free men or slaves : 

1 . Ingenui, or persons born free. 

2. Lihertini (or Liberti), i.e. ex-slaves who, on 
gaining their freedom, became cives. 

3. Latini Juniani (before a.d. 19 in libertate), 
i.e. ex-slaves who, on manumission and by reason of 
some defect therein, became something short of full 
citizens. 

4. Dediticii, i.e. ex-slaves who, having suffered 
ignominious punishment for crime, on manumission 
became, under the lex Aelia Sentia, the possessors of 
pessima lihertas. 

5 . Slaves proper. The position of the third, fourth, 
and fifth classes has been already described, the 
ingenuus is the citizen with full or normal rights, and 
therefore it merely remains to notice how the position 
of the libertinus differed from that of a man born free.^ 

It was chiefly ® his duties and obligations with 
regard to his late master which distinguished a 

1 The principle of erroris causae prohatio was applicable to other 
cases, e.g. a citizen marrying a Latin by mistake. See Gains, i. 67. 

^ The children of liberiini were ingenui. 

® Originally a libertinus conld not marry an ingenua, a restriction 
later cut down to a veto on marriage with a person of senatorial rank. 
Justinian abolished it altogether. 
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libertinus from an ingenuus. These obligations (which 
descended on the patron’s death to his children) were 
of three kinds : 

1. Bona, the patron had certain rights of intestate 
succession on the death of the freedman without issue. 

2. Obsequium, the freedman was bound to treat 
his late master with the same respect as a child his 
parent ; he could not bring any action against him 
without the praetor’s permission. If his patron or 
patron’s family feU upon evil days, the freedman was 
bound to provide them with subsistence. As already 
seen, if the freedman were guilty of gross ingratitude 
(and bringing an actio famosa, even with consent, 
was classed as such), he could be in servitudinem re- 
vocatus (recalled into slavery). 

3. Operae, the freedman was under a moral duty 
to perform certain reasonable services {operae officiales) 
for his patron ; a moral duty which was usually 
strengthened by an oath {jurata promissio liberti), 
taken by the freedman at the moment of manumission. 

These jura patronatus the patron might lose by 
his own act, e.g. if without justihcation he brought a 
capital charge against the freedman, or by the act of 
the Emperor, who by a decree {restitutio natalium) 
might put the libertinus in the same position as an 
ingenuus both in relation to his patron and at public 
law (where he suffered from certain disabilities ^ which 
an ingenuus did not share). These public disabilities 
could also be removed by the Emperor granting the 
freedman the jus anulorum aureorum, but this had 
no effect on the patron’s rights. 

Justinian's changes in the law relating to Libertas 
were, mainly, as follows ; 


^ He could not, e.g., be a magistrate or a senator. 
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1. He abolished altogether the Latini Juniani and 
Dediticii, and made all manumitted slaves Roman 
citizens. 

2. He entirely repealed the lex Fufia Caninia. 

3. He repealed the provision of the lex Aelia 
Sentia with regard to the manumission of slaves 
under thirty years of age. 

4. He retained the provision of the same lex that a 
master under twenty years of age could only manumit 
vindicta after causae probatio, but modified it so as to 
enable a master to manumit by will first at seventeen, 
and later, by a novel, at fourteen years of age. 

5. The provision of the lex Aelia Sentia making 
manumission in fraud of creditors void was retained. 

6. A slave instituted heir got his hberty by im- 
phcation ex ipsa scriptura institutionis, whether his 
master was insolvent or not. 

7. The distinction between quiritary and bonitary 
ownership was abolished. 

8. A manumissio solemnis ^ was no longer requisite 
for a vaUd grant of freedom ; practically any declara- 
tion of intention, however informally expressed, was 
sufficient. 

9. By his 78th Novel Justinian gave restitutio 
natalium and the jus anulorum aureorum to all freed- 
men, but provided that this was not to affect the 
jura patronatus without the patron’s consent ; they 
thus became, save in relation to their patron, in 
exactly the same position as ingenui. 

Before we leave the division of men as slaves or 
free, the position of the following persons in positions 
more or less akin to slavery requires notice ; 

1. Statu liber was a slave made free by will, 
^ Ante, p. 59. 
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but not until some condition bad been fulfilled, e.g. 

‘ Let my slave Maevius be free if be pays my heres 
100 aurei.' Until it was fulfilled be was tbe slave of 
tbe testator’s beir. If sold by tbe heres to a stranger, 
or if some third person got possession of tbe slave 
and subsequently acquired ownership by usucapio, 
the benefit of acquiring freedom when tbe condition 
was fulfilled nevertheless remained with tbe slave. 

2. Cliens denotes a plebeian who, in early Rome, 
before tbe plebs bad become part of the State, bad 
attached himself to a patrician, who was called bis 
patronus, and to whom be stood in much tbe same 
relationship as a jiliusfamilias to his pater, but be 
was protected against too harsh an exercise of bis 
patron’s authority by a religious sanction merely : 
patronus si clienti fraudem faxit sacer esto (XII Tables). 

3. Coloni glebae adscripti are tbe serfs of tbe later 
Empire ; ^ they were in the eye of tbe law free and 
citizens, but they were inseparably attached to the 
soil {glebae adscripti) ; they could not leave it without 
their lord’s consent, and were in many respects like 
ordinary slaves ; licet condicione videantur ingenui, 
servi tamen terrae ipsius, cui nati sunt, existimentur?- 

4. Bona-fide serviens is tbe free man who acts as 
slave for a master under a genuine mistake as to bis 
status ; so long as be remains in this condition, every- 
thing be makes by bis labour {ex operis suis), or by 
means of the goods of bis supposed master, belongs to 
tbe master. 

5. Auctorati were free men who hired themselves 
out as gladiators ; they retained their freedom, but 

1 Sohm, p. 179. 

* The term colonus is also used, in a wholly different sense, to 
denote a free person holding land under a contract of localio-conductio. 
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were like slaves in that if they were enticed away 
from tkeir hirer he could bring an actio furti. 

6. Redempti were men who having been taken 
prisoners in war had regained their liberty on con- 
dition that ransom money was paid, and xmtil this 
condition was fulfilled their ransomer was regarded 
as having a lien on them to secure payment. 

7. Judicati, nexi ; under the old law a man who 
suffered manus injectio, a form of arrest by way of legal 
process {e.g. because he was judicatus, i.e. condemned 
as a debtor by the Court, or nexus, i.e. liable on a 
contract to this process), might be adjudged {addictus) 
by the magistrate to the creditor, who at the end of 
sixty days, and after certain formalities, had the 
right to sell him as a slave trans Tiberim. After be- 
coming addictus and before being sold, the status of 
such a person was a kind of de facto slavery, as is 
proved by the fact that he might be the object of 
furtum (theft), but de jure he remained a free man, 
and so might make a valid legal agreement with his 
creditor, e.g. to work off the debt by his labour. 

8. Persons in mancipii causa, vide infra Familia. 


Section II. Civitas 

Though adopted by modern civilians, this division 
is not clearly made either by Gains or Justinian. 
This, in the case, of Justinian, is not strange, because 
in his time every subject of the Empire, unless a slave, 
was a citizen. But in the time of Gains citizenship 
was still, to some extent, the cherished privilege of 
the Komans themselves, and there were very many 
peregrini occupying a status wholly different from 
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that of citizens of Rome ; it might have been expected, 
therefore, that Gains, after stating that all men are 
either slaves or free, should have gone on : ' and, 
again, aU men are either citizens or non-citizens 
In fact, however. Gains only notices citizenship in- 
directly, e.g. in ennmerating the various ways by 
which a Latinus J unianus might attain to the dignity, 
though it is with the citizen that he is really concerned. 

In early Rome a man’s public and private rights 
entirely depended upon whether he was a citizen or 
not, and even after the peregrinus had acquired some 
sort of position in the eye of the law by having his 
transactions regulated by the rules of jus gentium as 
administered by the Praetor Peregrinus, he still could 
not effect any single legal result by virtue of the 
rules of the civil law. The citizen, on the other 
hand, not only had the public rights implied by the 
jus sujfragii, i.e. the right to vote, and the jus lionorum, 
the right to hold public office {e.g. a magistracy), but 
he also possessed thej/us connuhii, the right to contract 
a marriage, giving rise to patria potestas over the 
issue, and the jus commercii, the right to have his 
legal relations (other than marriage) defined and 
sanctioned by the civil law, e.g. his capacity to 
acquire property, to make a contract, to make or 
take under a will. 

Midway between the civis and the peregrinus was 
the Latin who was strictly a peregrine, but distin- 
guished by the fact that he could in one way or another 
by his own efforts achieve Roman citizenship : these 
have already been considered. A peregrine could get 
it only by Imperial grant. There were three classes 
of Latins : 

1. Latini veteres, or the inhabitants of those cities 
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that comprised the Latin league, who were soon 
absorbed into the body of the Roman people. 

2. Latini coloniarii, who comprised colonies of 
Romans led out from Rome and induced by large 
grants of land to settle in the provinces ; or Italian 
communities on whom the jus Latii was conferred as 
a mark of favour. They enjoyed merely the jus 
commercii. At the end of the Social War all such 
communities in Italy were given fuU civitas, but 
various communities outside Italy continued to enjoy 
this privilege till Caracalla’s edict caused its dis- 
appearance. If the commimity was of the type 
known as majus Latium, aU its magistrates became 
Roman citizens, but if it was minus Latium, the town 
councillors, decuriones, were not within the privilege. 

3. Latini Juniani, who had a purely legal status, 
enjoyed merely the jus commercii inter vivos as already 
noted. They were included in Caracalla’s grant of 
Roman citizenship, but the class began to reform, e.g. 
where a manumission did not conform to the require- 
ments of the lex Aelia Sentia. It was finally abolished 
by Justinian. 

The importance of civitas began to decline when, 
- under Marcus Aurelius, it became a mere question of 
purchase. An edict of Caracalla, of a.d. 212, probably 
inspired by the desire for an increased revenue, ex- 
tended it to colonary Latins, probably also to existing 
Junian Latins, and to all peregrini subject to the rule of 
Rome, but Dediticii were excluded. The class of Latini 
Juniani began, however, to re-form until Justinian’s 
abolition of both Dediticii and Latini Juniani, so that 
all free subjects of the Roman Empire were ipso facto 
citizens. The subjects of foreign States continued 
to be peregrini, and there were cases where citizens 
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had been deprived of their citizenship through 
deportation. 


Section III. Familia^ 

This division of the law of persons is based upon 
all men being either sui juris, i.e. independent of 
the control of some other private person, or alieni 
juris, i.e. subject to such control or potestas. A 
slave, of course, is alieni juris, being under dominica 
potestas, but, since slavery has been discussed already 
under the division Lihertas, the Institutes deal here 
only with free persons under potestas. 

Inasmuch as the legal relationship known as 
agnatio is at the root of this branch of the law, it 
seems best to describe it before explaining the law of 
familia in detail. 

The modem conception of kinship would have 
been described by the Romans as cognatio. It is 
the natural tie of blood. A man is ‘ related ’ to his 
brother, his sister, father, aunt, cousin, and so on, by 
this bond and no other, and perhaps its most im- 
portant legal result is that the relationship may give 
rise to certain rights of succession on the death 
of such relative without leaving a valid will. At 
Rome, the relationship which the law recognises 
and, at first, exclusively recognises, is that which 
the Romans expressed by the term agnatio ; a man’s 
legal relatives are not his ‘ cognates’ as such, but his 
‘ agnates ’. 

^ A man’s familia is sometimes opposed to his pecunia. In this 
sense there is some ground for thinking that it included everything 
which he could sell by a mancipation, viz. : originally his children in 
power, his wife in manu, and free persons given him as bondsmen {in 
mancipii causa), as well as those objects which are specifically called 
res mancipi (p. 138). 
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Agnates are those persons who are regarded as related 
to each other, either because they are in the common po- 
testas of some ancestor, or because they would have been 
in such potestas were the ancestor still alived Roman, 
private law was based upon the idea that each family 
had a head ; the head being the eldest living male 
ancestor. In his potestas were all his descendants 
through males ; so that if the great-grandfather 
happened to be alive, a grandfather of sixty was as 
much a filiusfamilias, and as much subject to the 
control called patria potestas, as the youngest infant 
in the family in question. All persons subject to the 
potestas were agnati to each other, and they so re- 
mained even after the common ancestor had died. 
Since the only person who could exercise potestas was 
a male, and since most people were under potestas 
because born in potestas, the writers of the Institutes 
define agnates as cognati per virilis sexus personas 
cognatione juncti, quasi a patre cognati {cognates, 
related through persons of the male sex, that is, 
through their respective fathers), but this definition 
is inaccurate because, although agnates are primarily 
cognates traced through males, the agnatic household 
might be artificially dimiaished or increased. It 
would be diminished by the marriage of a daughter 
into another family, by the release (emancipation) 
by the ancestor of any descendant in power, and by 
the ancestor giving a descendant by adoption into 
another family. Conversely it would be increased 
by the accession of a woman who ‘ married into ’ 
the family, and a stranger brought into it by adop- 
tion or adrogation. Agnates, therefore, may be par- 
ticularly described as {a) ‘ blood relations ’ {cognati), 

^ Cf. Maine, Ancient Law, p. 149. 
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traced solely through, males, excluding such cognates 
as have left the family by emancipation or otherwise, 
and, in addition to these blood relations, (6) such 
persons, unrelated by blood, as have been brought 
artificially (by adoption or otherwise) into the familyd 
The test of agnation is subjection to a common patria 
potestas ; those are agnates, who are under the same 
potestas, or who would have been so had the common 
head of the family been alive. 

The law comprised rmder the division falls into 
three parts. The head of the family (paterfamilias) 
has control over — 

1. Descendants through males ^ (patria potestas). 

2. Free persons in the position of slaves (persons 
in mancipii causa). 

3. His wife (manus). 

The term paterfamilias is applied to every male who 
is sui juris, irrespective of age and whether he has or 
has not any children in power. No female could be 
the head of a Koman family or exercise patria potestas. 
The word familia is here used in its strict sense of 
the agnatic group comprising the paterfamilias, those 
children under his control, whether natural or adoptive, 
his wife where the marriage was creative of manus, 
his freebondmen (persons in mancipii causa), and his 
slaves. With the last two we are not here concerned. 

^ Other relationships known to the Romans need brief mtfntion : 
Gerdilitas was the relationship subsisting between members of the same 
gens or clan ; the gens being an aggregate of agnatic families bearing a 
common name. The gens originally succeeded to a man’s property upon 
his death intestate, and the failure of his sui heredes (family heirs) and, 
after the XII Tables, his ‘ nearest agnates’. 

Affines, the cognati of each party to a marriage, were affines to the 
other party (cf. the English ‘ brother-in-law ’). 

^ This includes those taken in adoption. 
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Subsect. 1. Fatria Fotestas 

Patria fotestas may be considered in three aspects : 

A. Its creation. 

B. Its nature. 

C. Its termination. 

A. Its origin. 

Patria fotestas arises (i.) by justae nuftiae, (ii.) 
by legitimation, (iii.) by adoption, (iv.) by adrogation. 
Two other cases creative of fatria fotestas have 
already been noted, anniculi frohatio and erroris 
causae frohatio. 

(i.) The children of a lawful marriage are in the 
fotestas of their father {in fotestate nostra sunt liberi 
nostri quos ex justis nuftiis frocreaverimus),^ provided 
that he himself was not a, filiusfamilias, in which case 
the children fall under the same fotestas as their 
father. And not only do the children of the marriage 
fall under fotestas, but all remoter issue through males. 
Thus if Titius, not being subject to fotestas, marries 
and begets a son A and a daughter B, both fall under 
his fotestas. If A marries and begets children, these 
also are subject to Titius’s power ; if B marries, 
these children do not come under the fotestas of 
Titius but, if the marriage was justae nuftiae, under 
the fotestas of her husband or the head of his fa mil y. 
If a woman not being subject to fotestas or to manus 
bore children, they were, nevertheless, not regarded 
as in her fotestas ; and therefore her family ended 
with herself {mulier familiae suae et cafut et finis 
est). For the requisites for justae nuftiae, see Manus, 
infra. 

(ii.) Legitimation. — Aliquando autem evenit ut liberi 

^ J. i. 9 pr. 
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quidem statim ut nati swnt, in potestate parentum non 
fiant, postea autem redigantur in tpotestatem (Some- 
times it happens that children who when they are 
born do not at once fall under patria potestas are 
afterwards reduced under potestas). 

Gains is here referring to the cases already noted 
of anniculi probatio and erroris causae prohatio, but 
these are not cases of legitimation, for the marriage 
was quite lawful, though not creative of patria potestas. 
Legitimation is a conception of Christianity intro- 
duced to meet the case of definitely illegitimate 
children, the product of concubinage, a permanent 
relation between man and woman, but falling short of 
marriage. It must be distinguished from mere illicit 
intercourse, to which the rules of legitimation did not 
apply. 

(a) Per subsequens matrimonium. — Legitimation 
by the subsequent marriage of the parents seems to 
have been introduced by Constantine, the first 
Christian Emperor. In the developed law of Justinian 
three conditions were necessary ; the marriage must 
have been possible when the child was conceived (and 
therefore the children of an incestuous marriage, or 
bom in adultery, or bom from the union of a citizen 
and a slave, would not have their position improved 
by a subsequent marriage between the parties), there 
must be a proper marriage settlement {instrumentum 
dotis), and the child must not object. The reason for 
this last requirement was that, being bom out of 
wedlock, the child was sui juris and rmder no control, 
and therefore ought not to be brought under potestas 
and made alieni juris against his will. At first it was 
not allowed where there were legitimate children, but 
jn the end this was permitted. 


G 
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(6) By Imperial rescript . — Justinian provided that 
if legitimation per suhsequens matrimonium were im- 
possible {e.g. the mother were dead or already married 
to some person), and if there were no legitimate 
child, natural children might by a rescript, given 
either on the application of the father or after his 
death, be put in the same legal position as if bom 
legitimate. 

(c) Oblatio curiae . — Theodosius and Valentinian 
in A.D. 443 provided that citizens who had no legiti- 
mate children might, by making a natural son a decurio 
(member of the curia or order from which magistrates 
were chosen in provincial towns), or marrying such 
a daughter to a decurio, be succeeded by such children 
on intestacy. Justinian allowed such a child to pass 
under potestas, thus making it true legitimation, and 
even if there were legitimate children. The reason 
for this exceptional piece of legislation was that to be 
a member of a curia was a costly distinction, and that 
recruitment was not easy owing to the unwillingness 
of the citizens to bear the burden. Legitimation 
effected in this manner had, up to a certain point, 
the same effect as if made in the two ways before 
mentioned. The child, in all three cases, became 
legitimate, subject to patria potestas, and acquired 
the right of succeeding his father. But whereas 
children made legitimate by either of the two other 
methods entered their father’s family for all purposes, 
and so got possible rights of succession to other 
members of the family, a child made legitimate by 
oblatio curiae acquired no succession rights to any 
member of the family save his own father. 

(iii.) Adoption . — Both Gains and Justinian use 
the word adoptio to include {a) the adoptio of a person 
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alieni juris, and (6) the adrogation of a person sui juris. 
Here the word is confined to the former. 

{a) Adoptio proper was where a person under one 
potestas was given into another potestas. It therefore 
involved two acts : the extinction of the agnatic tie 
in relation to the original family^ and the creation 
of an agnatic tie in relation to the acquired family. 
Originally, no doubt, an adoption was regarded as 
impossible. Adoption is thought to have been first 
made feasible by reason of a construction put by the 
jurists upon the provision of the XII Tables which 
aimed merely at punishing callous fathers. This (as 
above stated) was to the effect that a father who 
sold his son as a slave three times should thereby for 
ever lose his patria potestas over such son, and is the 
basis of the first part of the ceremony of adoption as 
described by Gains, which has for its object the 
breaking of the old agnatic tie, and succeeds in so 
doing by means of three solemn conveyances or sales 
and two lawsuits. The process is as follows : A, the 
natural father, procures the attendance of his son B 
(to be given in adoption), five Roman citizens above 
the age of puberty, a libripens [i.e. another citizen 
holding a pair of scales), and a friend C. C buys B 
from A for a nominal sum, using the appropriate 
words and forms. Thereupon B becomes in the 
position of a slave {in mancipii causa) to C. A, B, 
and C thereupon go before the praetor, A or someone 
on his behalf claims that B is really a free man, C 
does not deny it, and the praetor decides that B is 
free. In other words, C has manumitted B vindicta, 
and thereupon, since only three sales can destroy patria 

^ This was the only thing needed in emancipation (infra) ; hence the 
likeness in the proceedings in emancipation and the first part of adoption. 
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potestas over a son (tliough. one is enough for a 
daughter or a grandson), B reverts into the potestas 
of A. Accordingly, the same sale and the same 
fictitious lawsuit are gone through a second time, and 
for a second time B, after being in mancipii causa to 
C, falls back into A’s potestas ; apparently a small 
result for so much trouble, for he was in A’s potestas 
ab initio. Then for a third time B is sold to C, and for 
a third time stands to him servi loco, but the provision 
of the XII Tables has been called into operation, 
and A’s patria potestas, the old agnatic tie not only 
between A and B, but between A and all the members 
of his family on the one hand, and B on the other, has 
disappeared for ever, and the fixst part of the ceremony 
of adoption is complete. 

The object of the second half of the proceediugs, 
viz., the creation of a new agnatic relation between 
B and D, the intended adopter, might have been at- 
taiued by D claimiug, in a fictitious suit, that B, whom 
C asserts is in mancipii causa, to him, is really D’s 
jilius, C making no defence ; but usually C makes 
a mancipation or sale of B back again to A, his natural 
father, to whom B will now stand not as a son but 
in mancipii causa, and then by a fictitious lawsuit {in 
jure cessio) B, A making no defence, wiU be adjudged 
D’s filiusfamilias. A person might be adopted as a 
son, or as a grandson, and attached to a son with his 
consent, or not so attached. One’s own child or 
grandchild who had been given in adoption could be 
readopted, but this did not restore the original ties 
between him and other members of the family. 

The effect of adoption was that the child broke 
away from its old family in every respect, in par- 
ticular losing all right of intestate succession to the 
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natural father, but acquiring a new right of succession 
to the adoptive father, exactly as if he had been born 
into his family. 

There were two important changes in adoption 
in Justinian’s time. 

1 . As a matter of form all that was necessary was 
that the real father, the adoptive father, and the 
person to be adopted should go before the magistrate 
and make a declaration, which was thereupon entered 
on the acta (records) of the Court. 

2. Justinian drew a distinction between adoptio 
plow, and adoptio minus plena. Adoptio plena was 
only to take place when the adoption was by a natural 
ascendant, e.g. a maternal grandfather, and in such 
case the effect was as rmder the old law. In every 
other case the adoption was minus plena ; the child, 
as a fact, passed into the physical control of the 
person adopting, but as a matter of law remained a 
member of its old agnatic family, and the only legal 
effect of such an adoption was that the child acquired 
a chance of intestate succession to the person making 
the adoption. Justinian was trying to guard against 
this sort of danger : suppose A has given his sou B in 
adoption to C, who is a wealthy man ; he ' naturally 
supposes that C will provide for B. So he distributes 
his own property by his will among his other children. 
After his death C capriciously emancipates B, who is 
thus left without resources. This danger would, of 
course, be remote where the adopter was a natural 
ascendant of the child adopted. 

{h) Adrogation, which is an earlier institution than 
adoption proper, took place when a person who was 
sui juris became alieni juris by placing himself imder 
the potestas of another citizen, and since this involved 
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the extinction of a Roman family, the proceedings 
took place originally in the Comitia Calata, presided 
over by the Pontifex Maximus. There (after a pre- 
liminary inquiry into the expediency of the act had 
been made by the pontiffs) the person making the 
adrogation, the person to be abrogated, and the 
citizens present were asked if they respectively .con- 
sented to the adrogation. If they did, by the vote of 
the Comitia the person abrogated passed into the 
potestas of the person abrogating him, to whom he 
stood as a filiusfamilias, his own family with its sacra 
(religious rites) being destroyed. And there also 
passed with him into the new potestas his descendants 
(if any), and the whole of his property, i.e. all his 
corporeal property and his rights, save such purely 
personal rights ^ as were extinguished by the capitis 
deminutio ^ (change of status) which took place. 
With regard to obligations owed by the person abro- 
gated there was a distinction ; if due from him as 
heir of some third person deceased, they passed to 
and bound the person making the adrogation ; if 
merely personal, they became extinguished altogether 
at strict law. Later the praetor gave creditors the 
right to be satisfied out of property which, but for 
the adrogation, would have belonged to the person 
abrogated (G. iii. 84 ). 

After the Comitia Curiata decayed and the citizens 
were represented by thirty lictors, adrogation still 
took place there, and the proceedings were, even then, 
not purely formal, since a judicial inquiry was still 
held, and the consents of the parties were as necessary 

^ E.g. services due to him by a freedman. Formerly ususfructus and 
usus also, but Justinian amended the law in this respect. 

^ See p. 126. 
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as before. It was not until Diocletian that tbe form 
changed, when for the vote of the Co7nitia was sub- 
stituted a rescript of the Emperoi’, a form which con- 
tinued down to, and in the time of, Justinian himself. 
The only change made by that Emperor was that he 
reduced the interest of the person making the adro- 
gation to a life interest {usufruct) merely in the pro- 
perty of the person adrogated.^ 

The purpose of adrogation was to keep alive a 
family which was in danger of failing through the 
lack of heirs. Hence only the childless could resort 
to it, and those who through age or some similar 
reason were not likely to have children. Only one 
person could be abrogated. 

Originally since the act took place in the Comitia, 
adrogation could only be effected at Rome. A woman 
could neither abrogate nor be abrogated, for she could 
not appear before the Comitia, nor could an impubes 
be abrogated, a further reason for this last restric- 
tion being that a man might by abrogating a child 
one day and emancipating him the next, acquire and 
retain all his property without incurring any obliga- 
tions in respect of him. When the vote of the Comitia 
was replaced by Imperial rescript, adrogation became 
possible in the provinces; under Diocletian it was 
recognised that women could be abrogated. The 
adrogation of an impubes was made possible, in par- 
ticular cases, by special grace of the Emperor. Antoni- 
nus Pius generalised this under certain stringent 
conditions. Besides inquiring as to the age of the 
parties, the motives of the persons making the adro- 

^ As above stated, Gaius and Justinian use the word adoptio to cover 
both adrogation and adoptio, Adoptio in the strict sense they both 
refer to as adoptio imperio magistraius. Adrogation Gaius calls 
adoptio populi aucioriiate, Justinian principali rescripfo. 
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gation, the possible injury" to his family, and the 
advantages to the other party {Exquiritur causa 
adrogationis, an honesta sit expediatque pupillo), the 
tutor’s auctoritas (sanction) was necessary and certain 
further conditions had to be fulfilled (cum quihusdam 
condicionibus adrogatio jit), i.e. : 

1. Liberty was reserved for the person adrogated 
to put an end to the adrogation, if he so wished, on 
attaining the age of puberty. 

2. The adrogator gave security that if, with good 
cause, approved by the Court, he emancipated the 
adrogatus while impuhes, or if adrogatus died under 
that age, he would restore the property in the one 
case to the adrogatus, in the other to his heirs. 

3. Further, that if he disinherited him or emanci- 
pated him without showing cause approved by the 
Court, the adrogatus could, on the death of the adro- 
gator, claim the return of his own property plus a 
quarter of that of the adrogator (called the quarta 
Antonina). 

Some special cases of adoption. 

1. Adoption of one’s own slave. — Cato is said to 
have recorded that in ancient times a master could 
adopt his own slave. The exact machinery is not 
clear. One suggestion is that he sold him collusively 
to another, from whom he then claimed the slave as 
his son before the praetor. The objection is that this 
is really the adoption of a slave formerly one’s own, 
but now another’s. Another view is that it was 
efiected by adrogation. It merely operated to free 
the slave, and was unlaiown in classical law. But 
Justinian provided that if a master had recorded in 
the acta of the Courts that a slave of his was his son, 
this was equivalent to a manumission vindicta. 
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2. Giving one’s slave in adoption . — Gellius asserts 
that in ancient times this could legally be done. The 
form was that of a cessio in jure before the praetor 
(adoption proper). This was not permissible in later 
law. But the slave could be manumitted by his 
master, and then adrogated by the adrogator. 

Adoptio and adrogation are alike in the following 
respects : 

1. In each case (save in the adoptio minus plena 
of Justinian) a person changed his family. 

2. On the principle adoptio naturam imitatur the 
adrogator or adopter had, under Justinian, to be at 
least eighteen years older than the other person, and 
could not adrogate or adopt if physically incapable 
of marriage. The fixing of the age limit was a matter 
of slow growth, for Cicero derides Clodius for having 
been taken in adrogation by a younger person. Gains 
confesses to doubt upon the legality of such an adro- 
gation ; but by the time of Modestinus the rule is 
settled as we find it under Justinian. 

;_3. Since mulier caput et finis familiae est, a woman 
could not adopt in either sense of the word, though, 
later, ex indulgentia principis,^ a woman, as a solace 
for the loss of her own children, was allowed to 
‘ quasi-adopt ’, though she did not thereby gain patria 
potestas. 

The institutions differ — 

1. Because in adoptio a person alieni juris, in 
adrogation a person sui juris, changed his family. 

2. Not only the person adrogated, but his descend- 
ants also passed into the potestas of the adrogator, 

3. So long as adrogation was populi auctoritate, it 
could only take place at Rome. 

1 Diocletian and Maximian. 
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4. Women, though they could always be adopted, 
could not be adxogated until the time of Diocletian. 

5. An imputes could always be adopted, but could 
not be adrogated^ mitil it was made possible, as 
above stated, by Antoninus Pius. 

B. The nature of patria potestas. 

Everywhere law gives the father certain rights 
and powers with respect to his children, but nowhere 
are they comparable with the Roman institution of 
patria potestas, whether in extent or in duration, which 
continued throughout hfe. It has two main aspects ; 
(1) as regards the child’s person, and (2) as regards its 
property. 

(1) This included the power to expose the child to 
perish of cold and hunger ; and though this was for- 
bidden m A.D. 374, the practice was not completely 
discontinued. The father’s power of life and death 
was not taken away till Constantine made the killing 
of a child parricide. In early law the father could 
sell his child as a slave trans Tiherim ; this power 
was obsolete before the end of the Republic ; but even 
under Justinian a father could sell his newly born 
children into slavery if he was too poor to rear them, 
but the right to redeem them on repayment of the 
price was reserved. Sale into civil bondage was 
obsolete before the end of the Republic, except the 
purely formal sales incidental to adoption and emanci- 
pation. Pledging children was prohibited by repeated 
Imperial legislation, and the noxal surrender of chil- 
dren for wrongs was obsolete long before Justinian 
as regards females, and prohibited by him as regards 
males. The power to divorce a child under potestas 

^ Save as a special privilege from the Emperor. 
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dwindled to a riglit to withhold consent to marriage. 
The power to appoint guardians by will, and to make, 
in effect, a will for the child if it survived the father, 
but died before it was old enough to make a will for 
itself, survived to the end. 

(2) Originally a films could own no property, be- 
cause, like a slave, whatever he acquired he acquired for 
his paterfamilias. And until the Empire the only sort 
of property a filius had was the peculium (which came 
to be known as peculium profecticium), or property 
which his father allowed him the use of, but which 
the father might take back at any moment. In 
the early Empire a series of changes began, and a 
filiusfamilias came to acquire a distinct proprietary 
position. Augustus introduced the peculium castrense, 
which embraced whatever the filius acquired on 
military service. The peculium was withdrawn from 
the potestas of the pater, and the filius could dispose of 
it (just as if he were really sui juris) inter vivos and 
by will, though until the time of Hadrian to dispose 
of it by will the son had to be on active service. It 
was only if the son died in the lifetime of his father 
without having disposed of it by will that the father 
took the property as if it were his own {jure peculii). 
After Justinian’s legislation, however, he took it 
by inheritance {jure hereditario). Under Constantine 
came the peculium quasi-castrense : whatever the son 
made in official employment was his own property, 
except that he could not dispose of it by will, a 
privilege only conferred by Justinian. Subsequently 
this peculium came to embrace everything the son 
earned in a professional capacity. Under Constantine 
also arose the bona adventitia ; everything which the 
filius acquired as heir to his mother {bona materna) 
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constituted this peculium, and the father was merely 
to have a Life interest {usufruct) in it, the dominium 
or reversion remaining in the Jilius. Later this 
peculium was extended to cover all property coming 
to the Jilius through the maternal line {bmia materni 
generis), and property gained through marriage 
{lucra nuptialia), and by Justinian to all property 
of every kind except the peculium castrense and quasi- 
castrense, and property {peculium profecticium) derived 
from the father himself {ex re patris). In the time 
of Constantine a father, on emancipating a Jilius, 
retained absolutely one-third of the peculium adventi- 
cium. J ustinian altered the law ; the father was to 
take a life interest {usufruct) in half this peculium, and 
the Jilius accordingly got the income of the remaining 
half during the rest of the father’s lifetime, and on 
the father’s death dominium of the whole. 

A contract between a JiliusJamilias and his pater 
gave rise to a natural obligation merely. Unlike the 
case of a slave, however, a son’s contract with a third 
person gave rise to a civil obligation {i.e. both the 
son and the third person were bound civiliter), though 
originally any benefit accruing under such a contract 
accrued to the pater, who could not be detrimentally 
affected by it. As a matter of fact, though in theory 
a Jilius could enter into as many legally binding con- 
tracts as he pleased, it is improbable that people would 
be willing to deal with him save in two cases : (i.) 
where he was contracting (as he might) on his own 
behalf in relation to the peculia which he acquired 
under the Empire ; (ii.) where the son was acting as 
his father’s agent, and there was a reasonable prospect 
of making the father liable by means of an actio 
adjectitiae qualitatis. 
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A films wronged by bis father had (apart from 
express legislation protecting him) no legal redress. 
If wronged by a third person, it was normally the 
father and not the films who could sue, though the 
films could bring the actio injuriarum (for insult) and 
apply for the interdictum quod vi aut clam in his own 
name. 

If the filius injured his father, the latter inflicted 
such punishment as he pleased, though in the later 
period of Eoman law serious punishment could only 
be ordered by the magistrate. If the wrong was to 
a third person, originally, as in the case of a slave, 
the father was boimd to give the son up as a quasi- 
slave {in mancifii causa) to the vengeance of the other 
person ; very soon he was allowed the alternative 
of this noxae deditio or paying damages ; and by the 
time of Papinian a son, even though given in noxae 
deditio, did not remain for ever, as formerly, servi loco 
to the person wronged, but only until -he had ‘ worked 
ofi ’ by his labour the amount payable as compensa- 
tion. Finally, Justinian abolished the noxal surrender 
altogether. 

Besides being allowed to bring the actio injuriarum 
and the interdictum quod vi aut clam, the son could 
also in his own name sustain the querela inofiiciosi 
testamenti, the actio depositi, and the actio commodati} 
He was probably allowed other actions in factum] 
e.g. to enforce such contracts as he made by virtue 
of the independent proprietary position given him 
by the peculium castrense and the peculium quasi- 
castrense. 

Patria potestas had no application to public law : 
Quod ad jus publicum attinet non sequiturjus potestatis. 

^ See Poste, pp. 41-43. 
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Thus a jilius could vote, could hold public offices 
(such as a magistracy or a tutorship), and might even 
preside as a magistrate over his own adoption. The 
exclusion of public law from the incidents of potestas, 
coupled with the growth of the various peculia, the 
mitigation of the father’s jus vitae necisque, and the 
fact that emancipation was always possible, probably 
account for the survival of patria potestas through the 
whole history of Roman law. 

C. Patria potestas terminated— 

(i.) By the death of either party, provided that, 
upon the death of the person in whose potestas the 
films was, he did not fall rmder the power of some 
other ascendant ; e.g. A, a grandfather, has in his 
potestas B his son and C his grandson by B. A dies, 
C is not sui juris, but falls under the potestas of his 
father B. 

(ii.) By adoption, provided, in Justinian’s time, 
that the adoptio were plena. 

(iii.) In the case of females, by marriage in 
manum (so long as that system lasted) into another 
family. 

(iv.) By the child attaining signal pubhc distinc- 
tion ; e.g. in the time of Gains becoming a fiamen 
dialis or a vestal virgin, or, in the time of Justinian, 
a bishop or prefect. 

(v.) In the later law a father exposing his children, 
or giving his daughter in prostitution, lost his rights 
over them. 

(vi.) By either father or child becorping a slave ^ 
or losing civitas. 

1 But the rights of the father might revive by the fiction of post- 
liminmm. 
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(vii.) If the father gave himself in adrogation to 
another citizen, the last-mentioned acquired pcUria 
potestas over the children also {supra). 

(viii.) The sale of the child in mancipii causa, but 
in the case of a son three sales were necessary. 

(ix.) The most common case of all, emancipation 
or the volrmtary freeing of the child by the father. 
This, in the time of Gains, was effected as follows : 
The object, as in the first stage of adoption, being to 
put an end to the agnatic tie, the first part of the 
ceremony of emancipation is exactly like that in an 
adoption ; i.e. the child (if a son) is sold by means of 
a fictitious mancipation three times to a stranger, 
being manumitted vindicta after the first and second 
sale. (If the child were not a son, but, e.g., a daughter 
or grandson, one sale was enough.) The child is then 
in mancipii causa to the purchaser, and the second 
stage of emancipation is the freeing of the child from 
this quasi-slavery, so that he may not only escape 
from the patria potestas of his father, but become a 
freeman. Obviously this might have been effected 
simply, by the purchaser manumitting the child who 
was servi loco to him vindicta. But this was not 
the usual course, because in such case the purchaser, 
as extraneus manumissor, would acquire a right of 
succession to the child, which more properly belonged 
to the real father. The usual course, therefore, was 
for the third sale to be made under a trust {jiducia) 
that the purchaser would resell the child to the father, 
who would himself manumit him, and so, as parens 
manumissor, acquire the succession rights. The form 
of emancipation was first simplified by Anastasius, 
who allowed it to be effected by Imperial rescript 
{emancipatio Anastasiand), a course usually adopted 
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where the child was away from home, and so in- 
capable of going through the ordinary ceremony. 
Finally, under Justinian, emancipation was effected by 
a declaration by the father and son in the presence 
of the magistrate {emancipatio Justinianea). In later 
law the consent of the child seems to have been 
required. 


Subsect. 2. Persons ‘in mancipii causa’ or 
‘ servorum loco ’ 

It will be remembered that free persons in man- 
cipii causa are' included in the familia, and so 
we shall consider them next. This status might 
arise — 

(i.) If, under the ancient law, a paterfamilias sold 
his son into slavery at Rome ; if trans Tiherim he 
would seem to have been a servus proper, because the 
status in mancipii causa was pecuhar to Rome. 

(ii.) By being fictitiously sold as a slave during the 
process of adoption or emancipation. 

(iii.) By being given up in noxae deditio by his 
paterfamilias. 

(iv.) If a woman, by means of a fictitious sale by 
her coemptionator, e.g. as a preliminary to divorce 
(cf. Gr. i. 118 ; vide infra, coemptio). 

The chief differences between a slave proper and a 
person in mancipii causa were — 

(i.) That the latter retained, though in a latent 
form, full civic rights, (ii.) On being freed he became 
ingenuus and not libertinus. (iii.) Neither the lex 
Aelia 8entia nor the lex Fufia Caninia restricted the 
manumission of such a person, (iv.) In the time of 
Gains a master who subjected a person in mancipii 
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causa to insulting treatment was liable to tlie actio 
injuriarum. 

On the other hand, a person in mancipii causa was 
like a slave, because — 

(i.) He was incapable of entering into legal obli- 
gations. (ii.) His acquisitions accrued to his master, 
(iii.) His children were probably in ancient times also 
quasi-slaves, though the law had become modified in 
this respect by the time of Gains, (iv.) His master 
could alienate him as a quasi-slave to another either 
inter vivos or mortis causa, and could, if the person 
in mancipii causa were unlawfully taken away from 
him, reclaim him by a vindicatio (a real action) and, 
in a proper case, bring the actio furti (for theft) ; and 
(v.) to free him the same means were necessary as in 
the case of a servus proper. 

In the time of Gaius this status seems only to 
have been important — (a) where the child had com- 
mitted a delict and been given in noxal surrender ; 
(b) in the formal sales incidental to adoption and 
emancipation. As Justinian made these unneces- 
sary, and abolished noxal surrender, the status dis- 
appeared. 


Subsect. 3. Manus. Justae Nuptiae 

Manus was the relationship under the old law 
between husband and wife by virtue of which the 
wife on marriage left her old agnatic family and 
became a member of her husband’s agnatic family, so 
as to pass under the power of the head of that family, 
thus standing to her husband, if he happened to be 
himself the head of his family, in the position of a 
daughter. Manus, therefore, being but an incident 

H 
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of marriage, may conveniently be considered under 
that beading. 

A. Justae nuptiae — how created. 

For a marriage to amount to justae nuptiae, i.e. 
such a marriage as would give rise to patria potestas 
over the children and other issue through males of 
such marriage, the following conditions had to be 
satisfied : 

(i.) Each party must have connubium, the capacity 
to contract civil marriage giving rise to patria potestas 
over the children, otherwise the marriage could at 
the best be but matrimonium jure gentium,^ the children 
being legitimate but not in potestate. Gives, and those 
Latins and peregrini to whom it had been granted, 
alone had connubium. Where there was connubium, 
but marriage between the parties was barred, the 
connubium has been conveniently distinguished as 
relative. Such bars were — 

(a) Consanguinitas, or blood relationship, marriage 
being prohibited within certain degrees. 

(b) Affinitas, or marriage relationship, e.g. marriage 
with a daughter-in-law, or mother-in-law. 

(c) Adoptive relationship ; e.g. marriage with an 
adopted daughter, even after the tie of adoption had 
been severed, or with a sister by adoption, but only 
during the continuance of the tie. 

(d) On grounds of public policy; e.g. a senator could 
not marry a freed woman or an actress, till Justinian 

^ The term mairimonium juris gentium, not found in the sources, has 
been used by modem civilians without justification to describe a union 
between a man and a woman who regarded themselves as husband and 
wife, but falling short in some respects of the requirements of juslae 
nuptiae. For the whole subject see Professor Corbett’s article in the 
Law Quarterly Review of July 1928. 
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set the example as regards the latter and permitted 
it ; nor a Jew, a Christian ; a tutor or curator, his 
ward ; the governor of a province, a woman of his 
province. 

In all the above cases a union between the parties 
would be a nullity. After Caracalla had bestowed 
oivitas, which, of course, included connubium, on aU 
free subjects of the Empire, this condition became of 
small importance. 

(ii. ) Each party must consent. 

(iii.) If either party were alieni juris, the consent of 
the 'paterfamilias was necessary. 

(iv.) Each must be pubes (i.e. fourteen, males ; 
twelve, females). 

To create manus the marriage had to be cele- 
brated either by confarreatio or coemptio, or to arise 
by usus. 

Confarreatio was a religious ceremony, and originally 
only patricians could avail themselves of it. A cake 
of spelt {farreus panis) was offered to Jupiter,^ and 
certain sacramental words {cum certis et sollemnibus 
verbis) were spoken before ten witnesses ; the Pontifex 
Maximus and the Flamen Dialis assisted in the 
ceremony. 

Coemptio was the civil and plebeian marriage, and 
consisted of a fictitious sale {per mancipationem, id 
est per quandam imaginariam venditionem) ^ before 
five Roman citizens as witnesses, and a libripens. 

It would appear from the account given by Gains 
that the husband bought the wife {emit is mulierem 
cujus inmanum conrewii),® either from her paterfamilias 

^ Farreo in manum conveniunt per quoddam genus sacrificii quod 
Jovi farreo fit, in quo farreus panis adhibetur ; unde etiam confarreatio 
dicitur (G. i. 112). 

2 G. i. 113. 


2 G. loc. cit. 
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or her tutor, but it has been contended that each 
bought the other. 

Usus is the acquisition of a wife by possession and 
bears the same relation to coemptio as usucapion to 
a mancipation. A Roman citizen who bought some 
object of property and got possession of it, but not 
ownership, because he neglected to go through the 
mancipation prescribed by jus civile, might neverthe- 
less become owner by usucapion, i.e. lapse of time ; 
thus if the object was a movable, continuous pos- 
session for one year made him dominus. In hke 
manner, if a man lived with a woman whom he treated 
as his wife, but whom he had not married by coemptio 
(or confarreatio), and the cohabitation lasted without 
interruption for a year, then at the end of that period 
the man acquired o^vnership of the woman as his 
wife, she passed to him in manum, and the marriage 
was treated as justae nuptiae. 

As above stated, in early times only a marriage 
contracted in one of these three ways, and so pro- 
ducing manus, was treated as a marriage in the true 
sense. But as early as the XII Tables an informal 
marriage was, as a fact, possible, for a provision of 
that law in effect declared that although a man lived 
with a woman whom he treated as his wife, and so 
lived for a year, nevertheless manus should not arise 
if the wife were absent from home for three consecutive 
nights (trinoctii absentia). It is rmlikely that in 
recognising this principle the framers of the XII 
Tables were introducing any novelty, since it was 
always regarded as of the essence of usucapion that 
there should be no break {usurpatio) in the possession, 
i.e. that it should be uninterrupted. The XII Tables, 
it would seem, at most definitely settled what con- 
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stituted a break, and some arbitrary period must 
sooner or later have been fixed upon, otherwise it 
might have been argued that the woman’s absence 
from the house in order to go to market constituted 
usurpatio. But whether the provision of the XII 
Tables is to be regarded as a novelty or not, it is clear 
that from that time a woman had only to take care 
to be away from her husband’s house for the stated 
period in every year of the marriage to avoid passing 
under his power, in which case she remained in the 
potestas, or, if sui juris, under the tutela, to which she 
was subject before the marriage. An informal imion 
of this sort, which orighially was probably no marriage 
at all, in the end won recognition ; but the wife was 
known as uxor merely, and not, as in a marriage giving 
rise to manus, materfamilias. Nevertheless, if the 
parties had connuhium, the children passed under the 
potestas of their father, although their mother did not. 

Gains tells us that the law regarding usus and the 
trinoctii absentia was entirely obsolete in his time 
{hoc totum jus partim legibus sublatum est, partim ipsa 
clesuetudine oblitteratum est) ; ^ that confarreatio existed 
{quod jus etiam nostris temporibus in usu est),"^ and 
he speaks of coemptio in the present tense {coemptione 
vero in manum conveniunt).^ But confarreatio only 
survived in the time of Gaius for a special purpose 
and with a limited effect. The special purpose was to 
qualify a person to be a rex sacrorum or one of the 
greater flamens ; for these offices could only be held by 
persons born of parents who had been married in this 
way {confarreati parentes), and they had themselves 
to be married by the same ceremony. The effect was 
limited, since by a S.C., Tiberius had, in order to 
1 G. i. 111. 2 G. i. 112. 3 j. 113 
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induce people so to qualify, restricted the operation 
of confarreatio ; it was no longer to produce manus 
save to give the wife her husband’s sacra ; for all 
secular purposes she was to remain a member of her 
old agnatic family. Usiis then was obsolete in Gains’ 
time, confarreatio had an extremely limited application, 
coemptio remained as the sole means of producing 
manus, but there is reason to beheve that it existed 
in theory merely as a fictitious process, to achieve 
certain purposes unconcerned with marriage. 

The fact is that when Gains wrote manus had 
become practically obsolete. By a gradual and 
obscure development, which was probably complete 
by the time of Cicero, the informal marriage without 
manus had come not only to be the normal form of 
marriage but to be recognised as justum matrimonium, 
i.e. a valid legal marriage, by which, although the 
wife did not come under her husband’s power, the 
children and other issue- of the marriage through 
males did. 

Under Justinian, therefore, and for centuries earlier, 
any declaration of consent, in whatever form given, 
sufficed for a legal marriage {consensus facit nuptias), 
provided, of course, that conditions (i.), (ii.), (iii.), and 
(iv.) {supra) were also satisfied, and provided also that 
the wife was in some way transferred to the husband’s 
control, a transfer usually evidenced by the deductio 
in domum, i.e. bringing the bride from her father’s 
to her husband’s house. 

As distinguished from matrimonium, concuhinatus 
was the term applied to a permanent union without 
marriage between a free man and woman. The 
concubine was not called uxor, nor were the issue of 
the marriage imder the patria potestas of the husband. 
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Contubernium denoted the marriage of slaves, and 
was without legal result. 

B. The effect of marriage. 

(i.) Marriage in manum. — ^Here, as already stated, 
the wife ceased to be a member of her old family, and, 
unless she came under the potestas of the person in 
whose power her husband was, fell under the manus 
of her husband loco (in the position of a daughter 
for the purposes of succession), and, speaking gener- 
ally, he acquired the same rights as a pater over a 
filiusfamilias} With the woman herself passed the 
whole of her property (if, being sui juris, she had any, 
or if, being alieni juris, her paterfamilias had given 
her a dowry) by a successio per universitatem, and 
during marriage, whatever she acquired was acquired 
for the person in whose manus she was. For obliga- 
tions contracted before the marriage the husband (or 
his ancestor) was not liable, nor, originally, was the 
woman herself ; but one of the reforms of the praetors 
allowed process against her and judgment to be 
satisfied out of the property which her husband took 
through her on marriage. 

(ii.) Marriage without manus. — In this case the 
consequences were wholly different. If at the time 
of the marriage the woman were subject to potestas, 
she, after the marriage, continued in the eye of the 
law under that potestas ; if she were sui juris {e.g. 
all male ancestors had died), but under tutela, she 
remained under that tutela until the time when the 
tutela perpetua became obsolete ; after the disappear- 
ance of that tutela the woman, although married, had 

^ But it would seem that, before subjecting her to the graver punish- 
ments, it was usual to consult a family council. 
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a complete legal status of her own, and could acquire 
property, enter into obligations, and bring actions 
just as a man could. Gifts between husband and wife, 
apart from trifling exceptions, were void, partly as a 
protection to the wife, and partly in the interests of 
creditors. Having this independent status, her pro- 
perty was necessarily, as we should say, her separate 
property, and her husband had no right in regard 
to it apart from private agreement. This fact led to 
the institution of a marriage settlement {dos) which, 
together with the corresponding donatio propter 
nuptias, may be briefly described in this place. 

Dos was not legally essential to marriage, but it 
was evidence that marriage and not concubinage was 
intended. It consisted of property made over to the 
husband, as a kind of contribution towards the ex- 
penses of the new household {onera matrimonii) ; he 
enjoyed the income while the marriage lasted, and 
was technically owner {dominus) of the whole dos, 
capital as well as income. That part of the property 
which, on marriage, was not brought into settlement 
as part of the dos was known as parapherna, and of 
course in relation to this the husband had no rights 
of any kind. Of dos there were three kinds : 

(1) Dos profeditia was that provided by the 
father or other paternal ancestor, who were under a 
legal duty to the woman to provide dowry ; (2) dos 
adventitia was dowry coming from any other source 
{aliunde qua7n ex re patris) ; (3) dos receptitia was 
given with a stipulation that it was to be returned to 
the donor on the wife’s death. 

A dos might be constituted m three ways ; ^ 

^ These were the usual, but not the only ways ; a dowry might, e.g., 
be constituted by stipidatio. 
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(1) Aut datur, it migiit be banded over at tbe 
time the agreement was made ; (2) aut dicitur, an 
ancient form of verbal contract, which became ob- 
solete, by which the bride herself, or her paternal 
ascendant, or her debtor might engage to give it ; 
(3) aut 'promittitur, this was the ordinary course, 
when the dos was not actually handed over at the 
time ; the person agreeing to give it binding himself 
to do so by a solemn, stipulation {i.e. the ordinary 
verbal contract, infra). From the time of Theodosius 
and Valentinian a mere promise (though not expressed 
as a stipulation or otherwise made legally binding) 
to give a dowry became actionable as a pactum 
Ifigitimum. 

The husband, being the legal owner of the whole 
dos, had not merely the tight to manage it and enjoy 
the income, but might alienate the capital. To prevent 
an improvident disposition it was provided by the 
lex Julia de adulteriis, 18 B.c., that the husband 
should not sell immovable property in Italy forming 
part of the dos without his wife’s consent, or mortgage 
it even with such consent, and this provision was 
extended by Justinian so as to prohibit any kind of 
alienation of the immovable part of the dos, even 
not in Italy, but in the provinces, and though the 
wife consented. It must also be borne in mind that a 
fundus dotalis was one of the things to which no title 
could be gained by usucapion. 

Dos on the termination of the marriage. If the dos 
were receptitia, i.e. if the donor had made the husband, 
at the time of the marriage, engage by a verbal con- 
tract or stipulation {caulio rei uxoriae) to restore the 
dos, the donor or his heir could compel restoration of 
the dowry on the termination of the marriage by an 
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action on the stipulation. If the marriage ended 
through the death of the husband, the wife took the 
dos ; if, by divorce, owing to the wife’s misconduct, 
the husband could make certain deductions depending 
on the number of children of the marriage. If the 
wife died first, the donor could bring the actio rei 
uxoriae for the recovery of dos profectitia, otherwise 
it and dos adventitia went to the husband, till Jus- 
tinian preferred the children to their father. Thus in 
no case could the husband benefit by the dos. He 
could claim a rebate in respect of outlay upon the 
dotal property which was actually necessary for its 
preservation, but was obliged to make compensation 
for any loss ; and, as a further protection, Justinian 
gave the wife a tacita hypotheca (implied mortgage) 
over her husband’s whole estate. He abolished the 
actio rei uxoriae and made the actio ex stipulatu apply 
in all cases. 

Donatio propter nuptias was a gift on the part of 
the husband, as a kind of equivalent for the dos. 
Originally it was known as donatio ante nuptias, and 
could only be constituted before marriage, since it 
was against the policy of Roman law to allow gifts 
between husband and wife, but Justin I. provided 
that it might be increased after marriage, and Jus- 
tinian that it might even be constituted after marriage, 
wherefore the old name, ante nuptias, became inap- 
propriate, and propter nuptias was substituted for it. 
The object seems to have been to secure a provision 
for the wife in the event of her surviving the husband 
or in the event of the marriage ending by a divorce 
through the husband’s misconduct. Ultimately the 
husband’s ancestors were by statute placed imder the 
same obligation to provide this donation as the bride’s 
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ancestors were to provide the dos, and by a constitu- 
tion of Justinian the amount of the donatio had to 
be equal to the amoimt of the dos which the husband 
took. The actual control and management of the 
donatio during the marriage belonged to the husband, 
but under Justinian the husband could not alienate 
the immovable part of the donatio, even with his 
wife’s consent, and the wife was given a tacita hypo- 
theca to secure it. On the termination of the marriage 
by the husband’s death or misconduct, the w^e, i£ 
there were issue of the marriage, took a life interest 
in the property, sharing the dominium with the issue. 

C. The termination of marriage. 

Marriage came to an end — 

1. By the death of either party.^ 

2. By either party becoming a slave. Captivity 
originally ended marriage, but tmder Justinian, not 
if the husband was known to be alive. If this were 
not known, the wife could not re-marry for five years. 

3. If the marriage were imder the old law, and in 
manum, by either party imdergoing capitis deminutio 
minima (infra). 

4. By divorce. Under the old law a marriage 
celebrated by confarreatio could only be put an end 
to by an equally formal act, viz. diffarreatio, i.e. 
another sacrifice to Jupiter in the presence of the 
pontiffs with contraria verba. If arising by coemptio 
or usus, the marriage could only be dissolved by the 
husband emancipating his wife, though, as she stood 
to him as a filia merely, one sale was enough to break 
the tie. After marriage in manum had become 
obsolete, marriage, resting as it did merely on consent, 

^ For the effect of iwceato superveniens see Moyle, p. 130. 
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could be dissolved either at the will of both parties 
{divortium), or by either party giving notice {repu- 
dium), which after the lex Julia de adulteriis had to 
be in writing sealed by seven witnesses^ This free- 
dom of divorce was not abolished by the legislation 
of the Christian Empire, though one party to the 
marriage unjustly divorcing the other came to be 
penalised, mainly in a pecuniary sense, e.g. the wife 
might forfeit her rights in respect of the dos. 


Section IV, Tutela and Cura 

A person, although a freeman, a citizen, and sui 
juris, might still lack full legal capacity, viz. if subject 
to the control of a tutor because of extreme youth, 
or to the control of a curator because, for example, 
of limacy. To complete ‘ the law which concerns 
persons’, therefore, an account of each of these 
institutions must be given. 

Subsect. 1. Tutela 

Tutela is of two kinds — 

A. Tutela impuberum. 

B. Tutela perpetua mulierum. 

A. Tutela impuberum. 

Every boy and girl who was sui juris and under 
the age of puberty had to have a tutor whose auc- 
toritas supplied the want of capacity in the pupil, 
and tutela is accordingly defined as jus ac potestas in 
capite libero ad tuendum cum qui propter aetatem se 
defendere nequit.^ But this was not its original purpose. 

^ The kx Julia de adulteriis required the presence of seven witnesses. 

2 J. i. 13. 1. 
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It was an institution primarily in the interests of the 
tutor, who was there to protect the property that 
would be his in case the child died before puberty. 
Hence he is tutor under the XII Tables who has the 
right of succession to the property. ‘ It seems to 
have been originally conceived of as an artificial ex- 
tension of the potestas, till the child was capable of 
founding a potestas for himself.’ ^ In later law the 
view changed completely as Justinian’s definition, 
following Servius, goes to show. The subject may be 
considered under three heads ; its origin, extent, and 
termination. 

(a) Hoiv it origvmtes. 

1. Tutela testamentaria. — The normal tutor to a 
person sui juris but under puberty was the clearly 
specified person appointed to be such tutor by the 
will, or by a codicil confirmed by the will, of the pater- 
familias, by whose death the boy or girl in question 
became sid juris. Hence a grandfather could only 
appoint by his will a tutor for his grandson if the 
father had died or undergone capitis deminutio ; for 
if the grandson on the death of the grandfather fell 
under his father’s potestas there was, of course, no 
need for a tutor, because the boy would not be sui 
but alieni juris. Certain formal words had to be 
used ; e.g. ‘ I appoint Balbus tutor ’, or ‘ Let Balbus be 
tutor ’. In ordinary cases the appointment by mil 
was enough in itself to make the person nominated 
tutor on the death of the testator, but in certain 
exceptional cases, owing to some defect or informality, 
confirmation by the magistrate was necessary ; e.g. 
if formal words were not used, or the appointment 
was made in an unconfirmed codicil, or to an emanci- 

^ Buckland, p. 143. 
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pated son who had been appointed heir in the will ; 
for as tutela was a substitute for f atria potestas, and 
there was no potestas here, there was in strictness no 
right to appoint a tutord A testator might appoint 
as tutor anyone who possessed testamenii factio,^ and 
since a tutorship was considered a public office, even 
a filiusfamilias was capable of holding it. A testator 
might appoint his slave to be tutor, at the same time 
giving him his freedom, and in Justinian’s time the 
mere appointment carried freedom with it, unless the 
testator appointed his slave cum liber erit, in which 
case the appointment was void, because the testator 
showed by the use of these words that although he 
had the power to free the slave, he did not iatend to 
do so. On the other hand, the appointment of another 
person’s slave was valid ® if made subject to the con- 
dition, ‘ when he shall be free ’, and where these words 
were omitted they were implied. The heir was bound, 
if possible, to purchase the slave and free him ; until, 
in this or some other way, the servus alienus acquired 
his freedom he could not be tutor. A Junian Latin 
was expressly excluded. 

2. Tutela legitima. — An imputes to whom no tutor 
had been appointed by wiU would usually have a 
legitimus or statutory tutor ; the statute in question 
being the XII Tables as interpreted by the jurists. 
The tutela legitima is either agnatorum, or patronorum, 
or parentum tutela. 

^ For other cases see Moyle, p. 152. 

* Vide p. 259. Aliens, women, and persons themselves under 
guardianship could not be appointed guardians in any manner, al- 
though ultimately an exception was made by which a widow might be 
appointed guardian of her infant children. 

® Serms autem alienus pure inutUiter dalur testamento tutor (J. i. 
14. 1). 
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(i.) Legitima agnatormn tutela. — -A person becoming 
sui juris under the age of puberty, and baving no 
testamentary tutor, had, under the provisions of the 
XII Tables, as his tutor legitimus his nearest agnate or 
agnates, for if there were several agnates in the same 
degree, they all became tutors. The reason why these 
agnates were appointed tutors by the XII Tables 
was that they would succeed as heirs to the ward’s 
property on death intestate and without issue, quia 
plerumque ubi suecessionis est emolumentum ibi et 
tutelae onus esse debet (because generally where the 
advantage of succession is there the burden of tuiela 
ought to be). If there were no agnates, the tutorship 
originally passed, like the property, to the nearest 
gentiles. After the 118 th Novel of Justinian this 
tuiela devolved on the nearest cognate capable of 
acting as guardian instead of, as theretofore, upon the 
nearest agnate. 

(ii.) Legitima patronorum tutela. — If a master manu- 
mitted a slave under the age of puberty, he (and his 
children after his death) became that slave’s patron 
and tutor legitimus ; legitimus not because the XII 
Tables expressly gave such tutela to the patron and 
his children, but by means of the interpretation of 
the jurists, who held that since the patron and his 
children acquired rights of succession to the freedman 
[emolumentum suecessionis), it was only fair that the 
onus tutelae should accompany the benefit. 

(iii.) Legitima parentum tutela. — On a like analogy, 
a paterfamilias who emancipated a person in potestas 
under the age of puberty not only acquired a right 
of succession but became his tutor legitimus. 

There were certain exceptions to the rule that the 
advantage of succession and the burden of tutela went 
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together, as the word plerumque (generally) shows : 
(a) where a honitary owner manumitted, hut, to make 
the manumission effective, the quiritary owner again 
did so, the former had the succession but the latter 
was tutor ; ^ so also manumission by a bonitary owner 
made the imputes into a Junian Latin, and by prae- 
torian law the succession was vdth the ovmer in bonis ; 
but by the lex J unia the tiitela was with the quiritary 
owner. (6) If a woman manumitted a slave imputes, 
she had the succession but could not be tutor. 

3. Tutela fiduciaria . — ^In the time of Gaius this 
term denoted two kinds of tutela arising under a trust 
(Jiducia) : (a) that next mentioned as surviving under 
Justinian, and (t) that which arose when in the 
emancipation of a child under puberty the ultimate 
manumission was made by the extraneus manumissor 
{supra), who thereupon became the child’s tutor 
jiduciarius, though, on principle, as he had the right 
of succession he ought to have been tutor legithnus. 
This was obsolete in Justinian’s time oAving to the 
change in the form of emancipation, when tutela 
fiduciaria only arose where a paterfamilias emancipated 
a person in his potestas under the age of puberty, and 
then himself died. Thereupon the unemancipated 
male children of the deceased became fiduciary tutors 
to the person who had been emancipated. For 
example, A has two sons, B and C, in his potestas ; he 
emancipates C, aetat eleven, and thereupon becomes 
C’s tutor legitimus {supra). Next A dies, and then 
B becomes his brother’s fiduciary tutor until C attains 
fourteen.^ The tutela may be fiduciary because it is 

^ Buokland, p. 146. 

^ But note that on the death of a pafroa who is tutor to his frecd- 
man under puberty, the tutela passes to the patron’s children as tutela 
legiiima. For the reason see J. i. 19. 
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probable the parens manwmissor was originally fiduci- 
ary tutor to the emancipated impubes, but was con- 
verted into a tutor legitimus by the interpretation of 
the jurists, because he had the right of succession. 

4. Tutela dativa . — In default of any other tutor, 
a tutor may be appointed by the magistrate {tutor 
dativus). Formerly the appointment was made at 
Rome, under the lex Atilia, by the praetor urbanus 
and a majority of the tribunes of the plebs ; in the 
provinces by the praesides, under the lex Julia et Titia 
(31 B.C.). But before Justinian’s time tutors had 
ceased to be appointed under those laws (because, 
among other reasons, they contained no provisions to 
secure that the tutor did not waste the ward’s pro- 
perty), and in his time the appointment was at Rome 
by the praefectus urbi or the praetor tutelaris (a special 
officer who had been appointed by Marcus Aurelius), 
in the provinces by the praesides, after inquiry, or, if 
the property of the pupil did not exceed 500 solidi, 
by the defensores ^ of the city, and they were required 
to take security. 

(6) Disqualifications for the office of tutor. 

Slaves ; peregrins ; Junian Latins (but not colonary 
Latins) ; women ; but exceptionally under Justinian a 
widowed mother (or grandmother) could demand ap- 
pointment as tutor to her children (or grandchildren) on 
giving an undertaking not to re-marry, renouncing the 
benefits of the S.C. Velleianum, and giving a h}q)othec 
(mortgage) over all her property to protect the interests 
of the children ; an impubes, and under Justinian those 
under twenty-five ; physical or mental incapacity ; and 
misconduct in the case of a tutor dativus. 

(c) The effect of tutela. 

1 Local magistrates. 
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towards the pupil. (5) If the tutor converted the 
ward’s property to his own use, the ward, when tutela 
ended, had the actio de rationibus distraliendis for 
double damages, an action which seems to date from 
the XII Tables. (6) At the end of the guardianship 
the pupil could compel his tutor to render an account 
and to hand over his estate, and for any breach of 
duty there was the actio tutelae directa, ^ condemnation 
in which, if fraud were established, involved infamia. 
(7) By a constitution of Septimius Severus the tutor 
was prohibited, except with the magistrate’s leave, 
from alienating the praedia rustica and suhurbana 
(landed property, rustic or urban), belonging to the 
pupil, a rule subsequently extended to all property 
of the pupil of any considerable value. (8) By a 
constitution of Constantine the ward was given a 
statutory mortgage [tacita hypotJieca) over the tutor’s 
property in respect of any claims he might have 
against him. (9) Lastly, in addition to his remedy 
against his tutor, a pupil might bring a subsidiaria 
actio for damage sustained against an inferior magis- 
trate who had wholly omitted or failed to take suffi- 
cient security from the tutor on appointment. 

{d) Tutela impuberum ended — 

1. By the removal of the tutor from office by the 
magistrate. The postulatio suspecti was a quasi-public 
action and could be brought by anybody, even by a 
woman ; it lay against any sort of tutor, even a 
testamentarius or a legitimus, but in the case of a 
patron his reputation was spared by the grounds for 
his removal not being made public. 

2. By the death of pupil or tutor. 

^ The guardian had the actio iutdae conlraria to compel his late 
ward to indemnify him for necessary expenditure. 
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3. By the pupil attamiug puberty. 

4. By the retirement of the tutor from office 
{abdicatio tutelae). But a specific ground recognised 
by the law^ had to be adduced {e.g. being over seventy 
or ni), both as a ground for refusing a tutorship ah 
initio and for retirement. 

5. In the case of a tutor appointed until a con- 
dition is accomplished or ad certum tempus (to a certaiu 
point of time), the fulfilment of the condition or the 
expiration of the period brings his tutorship to an end. 

6. By the pupil suffering any kind of capitis 
deminutio (change of status). 

7. By the tutor suffering capitis deminutio maxitna 
or media, or in the case of the legitimus tutor, even 
capitis deminutio minima ; the reason being that 
capitis deminutio minima (as will appear later) meant 
the break of the agnatic tie, and on this the legitima 
tutela (at any rate of the agnates and parents) de- 
pended. 

B. Perpetua tutela mulierum. 

Justinian only describes the tutela impuberum, for 
it was the only kind of tuiela which existed in his 
time. In the time of Gains, however, there was 
another kind of tutela, although even then the in- 
stitution was almost obsolete, viz. the tutela of free- 
women of whatever age {i.e. although over puberty), 
whether bom or made free {libertina). The theory 
of the old law was that a woman was never wholly 
independent : she was either alieni juris, i.e. in the 
potestas of her ancestor, or in manu to her husband or 
the head of his family, or if sui juris, rmder tutela per 
petua. Gains attributes the institution to the conviction 

^ Originally a tutor testamerUarius could resign his ofiBce at will. 
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of the ancient lawyers that women were fickle-minded, 
but questions the adequacy of the explanation. The 
true reason may be that tidela was a substitute for 
patria potestas till the child could found a potestas of its 
own. This a pupillus could do at fourteen, but a woman 
never ; hence the tutela of women was perpetuaA 
Another reason advanced is that the expectation of 
the agnates or patron to the succession to a woman was 
hfelong, as she could have no sui heredes to exclude 
them ; hence too the tutela was lifelong or perpetuaT 
Her tutors might be one of the followiag kinds : 

1. Testainentarii, i.e. a tutor appointed by the 
will of her father or husband. Her husband, instead 
of appointing a definite tutor, might give his widow 
a choice, in which case the tutor had the special name 
of optivus, 

2. Legitimi tutor es. The woman might by the 
law of the XII Tables, or the interpretation put upon 
it, be -under the legitima tutela of— -(a) her parens 
manumissor, or (6) of her agnates, i.e. if there were 
no testamentary tutor, or (c) if a freed woman, of her 
patron or his children. 

3. Fiduciarii tutor es. This kind of tutor arose 
from a device adopted by women to escape the control 
of their agnatic tutor, but only with his consent. The 
woman sold herself in fictitious marriage (called 
coemptio fiduciae causa, ^ as distinguished from coemptio 
matrimonii causa) to a third person, who was under 
an obligation to remancipate her to some person of 
her choice upon trust to free her, to whom the woman 

^ Buckland, pp. 143 and 167. 

2 Coemptio fiduciae causa was of three kinds : 

(1) As here, tutdae evitandae causa. 

(2) Teslamenti faciendi causa {vide infra). 

(3) Inierimendorum sacrorum causa (see Cicero, Pro Mur. xii. 27). 
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thereupon stood in mancipu causa. This last person 
manumitted the woman, and thereupon became her 
tutor fiduciarius.^ 

4. Gessicii tutores. A legitimus tutor might trans- 
fer his tutorship to another by a fictitious lawsuit, 
in which case the new tutor was known as tutor 
cessicius, but on his death, or ceasing to be tutor 
in some other way {e.g. by capitis minutio), the tutela 
reverted to the original tutor. ^ 

5. Dativi were tutors appointed in the absence of 
any other tutor by the Court. 

The extent of the tutor's authority.— It was not the 
duty of a tutor of a woman of full age to manage her 
property {rem gerere), as in the case of an impubes, 
but merely to authorise and give validity to her acts 
(auctoritatem interponere) in certain cases, e.g. if the 
woman was to be a party to a judicium legitimum, 
or to burden herself with an obligation, or to partici- 
pate in a jure civili transaction in which she might be 
prejudiced, like the manumission of a slave, the con- 
veyance of res mancipi, the making of a will, the accept- 
ance of an inheritance, or the creation of a dos. Without 
the tutor’s consent, however, she could alienate her 
res nec mancipi and enter into any obligation by which 
her condition was improved. She could lend money 
and recover, as on a mutuum. If her debtor paid her 
money due, she could give a valid receipt ; but if, 
without receiving the money, she gave a release 
{acceptilatio), which in the case of a man would have 
extinguished the debt, her act had no effect. But 
all tutors except legitimi could be forced to give their 
consent ; and even these could be compelled if there 
were pressing reasons for it. 

1 G. i. 115. See Buckland, 120. 


2 G. i. 168-170. 
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A woman who was sui juris, but subject to tutela 
legitima, could not, for some reason which is not clear, 
make a valid will even with the con.sent of her tutord 
Perhaps consent to her marriage could not be with- 
held, hence the coeinpiio testamenti faciendi causa} 
The woman chose some friend who agreed to become 
her tutor. She then, with the consent of her tutor 
legitimus, conveyed herself by coemption to a third 
person, who in turn transferred her by mancipation to 
the friend in question, who manumitted her, and so 
became her tutor fiduciarius, whose consent to her will 
could, if necessary, be compelled. 

By the time of Gains the tutela of women of full 
age (from which the vestals had always been exempt) 
had become of small importance ; by the lex Julia et 
Papia Poppaea women with the jus liberorum ^ were 
freed from the perpetua tutela altogether ; a lex 
Claudia (a.d. 47) abolished the legitima tutela agna- 
torum (which was, of course, the commonest and most 
important tutela of all), and Hadrian made unne- 
cessary the Goemptio testamenti faciendi causa. The 
effect seems to be that when Gains wrote, tutors, 
though their consent still remained formally necessary, 
could be compelled to give such consent unless the 
tutela was the legitima tutela either of a patron or a 
parens manumissor, and that even in these cases 

^ Buckland, pp. 168-169. See ib. notes 2 and 3, p. 120. 

^ This is purely conjectural. Gains clearly requires auctoritas for 
marriage (G. i. 115), and a tutor legitimus would probably want to 
withhold it, where the marriage was merely to circumvent the diffi- 
culty of making a will, unless the marriage afforded an easy way out 
of an irksome tutela. For the whole subject see the references to the 
preceding note. 

® Goemptio testamenti faciendi causa (G. i. 115a). 

^ A woman of free birth escaped from tutela in right of having three 
ehildron ; a freed woman in right of four. 
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consent could only be withheld when the woman 
desired — (a) to alienate her res mancipi ; (6) incur 
an obhgation at civil law ; or (c) make a will (G. i. 
192)d The reason, of course, why the patron or the 
parens manumissor was allowed to withhold his con- 
sent was that, in the absence of aUenation by the 
ward iu her lifetime, or by her will, these persons 
were the ward’s heirs, and as such entitled to her 
property. 

Gaius accordingly tells us that women of full age 
manage their own affairs ; ^ that in some cases the 
giving of the tutor’s authority is merely pro forma ; 
that not infrequently the tutor is compelled to give 
it whether he will or not, and that this is the reason 
why at the end of the tutorship the woman of full 
age has no actio tutelae against her late guardian. 
The further statement in Gaius ® that ‘ women seem 
to be better off than men in regard to will-making, 
since they can make a will at twelve, whereas a boy 
must wait until fourteen ’, seems to require qualifica- 
tion, because — {a) in theory women under any kind 
of tutela required their tutor’s auctoritas to make 
a will, and vdthout it the will was invalid jure civili, 
though the praetor might grant honorum possessio 
under it ; and (6), as above stated, the consent of the 
patron or parens manumissor was absolutely essential 
to the validity of the ward’s will, and the heres named 
in a will made without such consent was neither heres 
jure civili nor could he obtain honorum possessio from 

^ In cases (a) and (6) a patron or parent could, exceptionally, 
be compelled to give his consent if there were a weighty reason 
(G. i. 192). 

^ This was always the case ; the tutor of a woman of full age never 
had the right rem gerere on behalf of the woman {vide supra). 

3 G. ii. 113. 
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the praetor {alioquin parentetn et fatronum sine auc- 
toritate ejus facto testamento non summoveri palam est} 
After the time of Gaius the perpetua tutela seems 
to have steadily decayed ; it survived, in theory, at 
any rate, to the time of Diocletian, but there is no 
mention of it in the Codex Theodosianus or in Jus- 
tinian’s compilations. 


Subsect. 2. Cura 

Cura was a form of guardianship indicated by the 
necessities of the case, with respect to persons who, 
though sui juris, were in need of protection. It was 
not regarded as a substitute for patria potestas as 
tutela was.^ 

There are four main kinds of cura as a species of 
guardianship in Roman law — the cura of furiosi, of 
prodigi, of adolescentes, and lastly, the later extension 
to special cases, e.g. dumb persons. 

From the time of the XII Tables the cura of 
furiosi and of prodigi was recognised, a furiosus (mad- 
man) being placed under the guardianship {cura) of 
his nearest agnates {cura legitima), and if there were 
no agnates, imder the cura of his gentiles. It ex- 
tended to the person as well as the property, and in 
the latter respect is much the same as in the case of 
the tutela of infants. In the case of a spendthrift 
prodigus) the magistrate might subject the adminis- 
tration of his affairs, on the petition of relatives, to 
some person whom he appointed curator, usually one 
of the relatives themselves, at the same time pro- 
hibiting the prodigus from the management of his own 
property. 

1 G. ii. 122. 


Buckland, p. 169. 
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Though not so ancient as the two former, a new 
kind of cura soon arose, viz. the cum of those persons 
(adolescentes) who were sui juris, and had attained 
puberty, but who, being under twenty-five, were re- 
garded as still entitled to protection. Such persons 
had, according to the strict theory of the civil law, an 
absolute legal capacity, and even down to the time of 
Justinian the law did not require them to have a 
curator save in one single instance, viz. when a party 
to a lawsuit {Inviti adolescentes curatores non accipiunt 
praeterquam in litem)d In fact, however, most minors ^ 
had a curator to look after their interests, partly by 
reason of the lex Plaetoria (of uncertain date but 
mentioned by Plautus), partly because of the praetor’s 
practice of in integrum restitutio. The lex Plaetoria 
subjected to a criminal pivsecution (involving a 
penalty and infamia) any person who could be proved 
to have taken fraudulent advantage of a minor, and 
later an exceptio (defence) was framed on the statute 
{exceptio legis Plaetoriae), which enabled a minor to 
defend with success an action to enforce a transaction 
into which the mmor had entered through the fraud 
or sharp practice of the other party. The praetor 
went further : a minor could, on application to him, 
provided it were made within a year, get any trans- 
action which occasioned damage to him set aside [in 
integrum restitutio) where the minor was the victim 
of trickery or inexperience. Tradesmen naturally 
became unwilling to enter into any dealings with 
such ‘ favourites of the law ’ unless the minors were 
represented by some elder person, whose consensus, 

^ J. i. 23. 2. Sometimes even an impuhes might have a curator to 
represent him in a lawsuit, viz., where he had a dispute with his own 
tutor, who could not therefore represent him (,J. i. 21. 3). 

^ jVIinor is here, for brevity, used as equivalent to adokscens. 



124 


ROMAN PRIVATE LAW 


PART 


which, Tinlike the auctoriias of the tutor, was quite 
informal, was valuable protection to the tradesman 
and a convincing answer to any subsequent charge. 
For these reasons, therefore, most minors had curators, 
so to speak, forced upon them, till they reached the age 
of twenty -five, if they wished to enter into commercial 
relations, and Marcus Aurelius seems to have enacted 
that a minor might, on mere application^ to the 
magistrate, obtain a permanent curator of his property. 
Though it was not legally necessary to have a curator 
at any time, under Justinian it was the usual thing. If 
there was no curator, the praetor’s restitutio in integrum 
applied ; but the consensus of the curator, though not an 
absolute defence, materially lessened the probability of 
such a grant. In later law, where there was a curator, 
the minor seems to have been in much the same predica- 
ment as a pupillus, and unable to do anything whereby 
he might be detrimentally affected unless with the 
consensus of the curator. The curator, like the tutor, 
could act alone, and seems to have done so increasingly, 
being primarily concerned with the administratio of 
the minor’s property. The remedy for maladmin- 
istration was the actio negotiorum gestorum. The 
institution continued till the minor’s twenty-fifth 
year, but it might be ended earlier by special favour 
of the Emperor. Finally, special regulations came to 
be imposed by statute on the alienation of the minor’s 
property, even with the curator's consent, the leave 
of the magistrate being in most cases necessary. 

Inasmuch as (apart from special statutory pro- 
vision) a minor had full legal capacity, he was in 
theory capable of validly performing any juristic act 

^ A minor applying under the lex Plaeioria had to show special 
ground for the appointment of a curator. 
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without the consensus of his curator, whereas a ward 
under tutela usually required (not merely the con- 
sensus) but the auctorita-s of his guardian ; when the 
cmator’s consensus was necessary, it was merely in 
order that an act prima facie valid might not easily 
be treated either as voidable, and so liable to be set 
aside by the praetor, or as having no efiect by reason 
of the exceptio legis Plaetoriae. There was, however, 
a constant tendency to assimilate the incidents of tutela 
and cum m all important particulars. 

By the tune of Justinian other classes of persons 
were able to obtain a curator on application to the 
Court, when, owing to some infirmity peculiar to 
themselves {e.g. the fact that the applicant was of 
weak mind, or deaf, dumb, or subject to an incur- 
able malady), such a course seemed desirable. 

In essence the same idea is at the root of the 
conception both of tutela and cum, viz. the protection 
of persons who, though sui juris, are physically or 
mentally unable to look after their own interests, 
and in Justinian’s time the two institutions had the 
following points of lUteness : 

(1) Tutors and curators were appointed by the 
same magistrates.^ (2) Both were obliged to take 
an inventory on entering into office and to give 
security. (3) Both were bormd to accept and con- 
tinue in office unless some good ground of excuse 
could be shown. (4) Like a tutor, a curator had to 
give security in certain cases {e.g. a curator legitimus, 
but not one appointed after proper inquiry). (5) 
A curator as well as a tutor might be removed for 
misconduct by the postulatio suspecti. (6) A curator 

^ A curator could not legally be appointed by will, but if, in fact, so 
appointed, the magistrate had a discretion to confirm the appointment. 
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was liable by action to account for wrongdoing or 
negligence (there being also an actio suhsidiaria 
against a magistrate who appointed without taking 
due security) ; and (7) a curator was unable, without 
the leave of the magistrate, to alienate the ward’s 
property of any considerable value, and his own 
property was subject to a statutory mortgage in the 
same manner as a tutor’s. 

On the other hand, the two institutions differ — 
(1) in the classes of persons whom they were designed 
to protect ; (2) in the degree of authority originally 
possessed by the curator and tutor respectively; (3) 
whereas a tutor was necessarily generalis, i.e. ap- 
pointed for the whole period of non-age, a curator 
might be appointed ad hoc, e.g. merely to watch over 
the interests of a youth who was going through the 
final accounts with his late tutor; and (5) as already 
noticed, a curator could never be validly appointed 
testamento. 


Section V. Capitis Deminutio and 
Existimationis Minutio. 

Capitis deminutio. — The legal conception of caput 
seems to be the position of a person in the eye of the law, 
i.e. of Roman law. A peregrin and a slave enjoyed no 
rights in civil law, and accordingly could have no caput. 
The Roman citizen alone had capacity for civil rights, 
and this capacity would vary according as to whether 
he were sui juris or alieni juris. But as it was possible 
to pass from one category to another, there would in 
the process be a loss of one’s former legal capacity, 
and the acquisition of another in its place. It is 

^ The actio was the actio negotiorum gestorum. 
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somethiag of this sort that the Romans mean by 
■ capitis deminutio. The Institutes define it as a change 
of status. It is not easy to fix with precision the exact 
significance of the terms caput, legal capacity, and 
status. For our purpose let us take them all to mean 
the position of a person with respect to his political 
and private rights as defined by the law. Probably 
capitis deminutio was originally a simple conception, 
for Cicero speaks of it as capitis deminutio, without 
qualification of any sort. All his applications refer 
to what, under Gaius, was knoivn as capitis deminutio 
minima, it may be that from the first it included 
what was later known as capitis deminutio media, or 
loss of civitas, for in such a case the old jus civile of 
Rome had no niche for the individual. Within the 
State the unit was the family, for by this time the 
organisation of the gentiles had fallen into decay. 
Accordingly we find the conception of capitis demi- 
nutio divided into major, involving loss of family and 
civic rights, and minor, in which the latter alone were 
lost. Later still, owing to the rise of the jus gentium, 
aliens may have rights based on the notion of libertas, 
and so we get the well-lmown division in the time 
of Gaius into capitis deminutio maxima, media (or 
major), and minima (or minor).'^ 

Capitis deminutio maxima was the complete de- 
struction of all rights and the resulting transference of 
the individual concerned from the category of persons 
to the category of things, by reduction to slavery. 

Capitis deminutio media meant the destruction of 

^ Note that though capitis deminutio minima destroyed the agnatic 
tie involved in /amiita; it left the natural tie based on cognatio untouched, 
though the two greater kinds of capitis deminutio put an end to this also 
(J. i. 16. 6). 

2 G. i. 159-160. 
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civitas and familia, but libertas remained. In the 
time of Gains this occurred where a Pioman emigrated 
to a Latin colony, or was interdicted fire and water 
(a popular decree amounting to outlawry for certain 
offences). Both these were obsolete under Justinian, 
but a deportatio (not a relegatio) in insulam, a per- 
manent banishment confined to certain limits for 
offences, had the same effect. 

Capitis deminutio mininui.. Its exact nature has 
provoked much discussion. According to Savigny 
it is a change of status for the worse, e.g. in adrogation 
or a sale in mancipii causa. Capitis deminutio minima 
was suffered in connection vuth emancipation and 
adoption, but in the former there was a gain in status, 
and in the latter no change. But these are explained 
by the sales that were incidentally necessary m early 
law. But we are told by Paul in the Digest that the 
children of an adrogatus suffered capitis deminutio 
along with their father, but they had merely changed 
from one potestas into another. Savigny regarded 
this as an exceptional case, or a mere juristic opinion, 
quoted by Paul, but not supported by him. He 
denies that the Jiliafaniilias married cum nianu, who 
became jiliae loco to her husband, suffered capitis 
deminutio, though Gaius and Paul assert this. 

On account of these difficulties Puchta regards 
capitis deminutio minima as a change of family 
[muiatio familiae). This meets the difficulties raised 
upon Savigny’s theory, but raises others, for a son 
who became one of the greater flamens, or a daughter 
who became a vestal virgin, passed out of potestas, but 
without capitis deminutio. These cases may well be 
exceptions to the general rule. 

Mommsen regarded it as the loss of previous status 
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by tbe act of subjection of one person to another 
within the sphere of private law. It has been objected 
that in the case of persons alieni juris there is no 
status to lose ; but if the word status be taken to mean 
any condition in law, from that of the civis of full age 
and complete capacity down to the slave with an 
entire negation of capacity, the objection disappears. 
The point to stress seems to be the act of subjection 
and the consequential loss, not diminution, of status 
that results ; the new status may be better or worse ; 
the point is that the old status is lost. 

Chief effects of capitis deminutio. 

1. As regards the familia, there was a complete 
rupture of agnatic ties, and in the case of capitis 
deminutio maxima or media of cognatic ties as weU. 
Tutela was ended where the pupil suffered capitis 
deminutio, but in the case of the tutor it had to be 
of the two greater kinds, except in the case of tutela 
legitima, when minima sufiGiced. Marriage was ended 
by maxima (except in later law in the case of cap- 
tivity), but media reduced it to nuptiae non justae, 
while minima left it unaffected. 

2. As regards the law of things, the effects of capitis 
deminutio will be considered m connection with the 
topics to which they are relevant. 

Existimationis minutio. — Existimationis minutio is a 
phrase which denotes the loss of certain rights which the 
normal citizen enj oyed, on the ground that the individual 
in question had acted dishonourably (whether or not 
he had acted iHegaUy as well). The earliest statutory 
example of anything of the Idnd occurs in the XII 
Tables,^ but the idea of existimationis minutio seems to 

^ Qui se sierit testarier libripensve fuerit, ni testimonium fatiatur 
improhus intestabilisque esto. (Sohm, p. 183.) 

K 
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be due less to tbe legislature than to the censor, who, 
in registering the names of the citizens, excluded from 
the public services, and also from certain public 
rights, persons who had acted disgracefully or who 
were employed in some disgraceful trade or business, 
by means of a notatio, i.e. putting a nota under the 
name of the person affected. Later the principle was 
adopted by the praetor, who in his edict gave a list 
of persons to whom, by reason of some dishonourable 
conduct, he denied certain rights in judicial proceed- 
ings {e.g. the right to act as agent for another), and 
these persons came to be known as infames. A person 
might become infamis at once [infamia immediata), 
for example, on becoming an actor or being expelled 
from the army for misconduct, or only after sentence 
{infamia mediata), not only for a crime {judicium 
publicum), but sometimes even in civil cases, e.g. in 
the adio pro socio (as a partner) and the actio tutelae. 

In the developed law existimationis minutio seems 
to have included not only infamia but turpitudo, the 
latter being the case where, though the dishonourable 
conduct was not expressly declared infamia by a 
statute or in the edict, the judge visited it with some 
mark of displeasure in the exercise of his judicial 
discretion; e.g. he might refuse to appoint the turpis 
a guardian. 

Before Justinian the results of infamia were as 
follows : 

1. The infamis lost the jus suffragii and the jus 
honorum. 

2. His jus connubii was restricted by the lex Julia 
et Papia Poppaea, a.d. 9, for the infamis could not 
marry a freeborn person ; and 

3. The infamis also forfeited the jus postulandi — 
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right to make application to the Court on behalf of 
another.! 

As Professor Sohm points out, these special dis- 
qualifications had ceased to exist in Justinian’s time, 
and it would seem that the only legal result, whether 
of infamia or turpitudo, was that the judge in his 
discretion might attach certain disabilities to the 
individual ; e.g. he might refuse, as above stated, to 
appoint him a guardian or to admit him as a witness, 
and, if instituted as heres in a will, might deprive him 
of the benefit by granting the querela inofficiosi testa- 
menti to the relatives of the testator.® 

! G. iv. 182. ® See p. 216. 




PAET II 

JUS QUOD AD RES PERT I NET 

It is perhaps desirable to begia with a clear idea of 
wbat the Romans meant by the term res. It must 
not be confused with ‘ thing ’ in the sense of being 
a material object. No doubt such objects are res if 
they form an item in anyone’s wealth. But a debt, 
which gives rise to a mere right of action, is also a res 
from the point of view of the creditor, but not that 
of the debtor ; so too is every benefit under a contract, 
for the person entitled can always maintain an action 
for damages. Again, if A steals B’s horse, or damages 
it intentionally or negligently, or if A affronts B, B 
can sue A for damages, so that the right of action that 
arises is worth money and accordingly a res. But 
not aU rights are res ; e.g. those included in patria 
potestas, and generally those mentioned in connection 
with persons in the so-called Law of Persons. The 
test is whether a right has an economic content or 
not. -If it is worth money it is a res, not otherwise. 
It is true that the Romans speak of res which are not 
or cannot be individually owned, e.g. a res nullius, 
--or res communes (things common to all, as air, water, 
and the like), but this is rather a matter of classifica- 
tion than of legal treatment. It is with res as items 
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of an individnal’s wealth, that the jus quod ad res 
pertinet is concerned.^ 

The jus quod ad res pertinet is accordingly con- 
cerned with the property which belongs to the persons 
who were considered in the ‘ Law of Persons Now 
proprietary rights, which here means those having 
a money value in the eye of the law, are broadly 
divisible into jura in rem or rights available against 
all the world ; e.g. an OAvner can claim (or vindicate) 
his corporeal property, like his land or his slave, against 
all the world. But sometimes one can assert a right 
against all the world with respect to property be- 
longing to another, e.g. a right of way or a right to 
light ; the former are jura in re propria, the latter 
jura in re aliena. Again, every legal system recog- 
nises different grades of ownership ; e.g. in English 
law with respect to land we have freehold and lease- 
hold estates, and the incidents of the two differ in 
important particulars. Roman law had very similar 
notions which have to be considered. On the other 
hand, those rights having a money value which can 
be claimed only against particular persons, jura in 
personam, arising mainly from contracts and civil 
wrongs (delicts), are dealt with under the head of 
obligatio and form the latter part of the Law of 
Things. But of course the division into rights in 
rem {dominium, etc.) and rights in personam cannot 
be treated in watertight compartments, for the same 
right may well be both, depending on the point of 
view. Thus in Enghsh law, if A can claim B’s services 
under a contract, he can also claim against all the 
world an abstinence from interference with respect 
to the performance of such contract. Again, rights 

^ Buckland, pp. Z82-183. 
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in vem and in personam may be inextricably com- 
bined ; for if I lend you a borse I remain owner, 
whicb gives me rights in rem, but I have a contractual 
right (which is in personam) against you for its return. 
Professor Buckland instances the hereditas (the in- 
heritance of a deceased person), which the Komans 
regarded as a unity for the purposes of succession, 
as presentmg a very complex combination of both 
kinds of rights. Now property and the rights arising 
therefrom become vested in persons by reason of 
some act or event which in law is known as a title, 
e.g. a conveyance, or the death of someone may invest 
us with property and the rights connected therewith, 
whereas they divest the former owners of these rights ; 
so these titles call for examination. Rights in 
personam also arise through some investitive fact or 
title, like contract and civil wrong, and there may 
be various varieties of each. Generally speaking, 
then, the Law of Things deals with the different forms 
of ownership of res corporales (material items of 
wealth), how they are acquired, transferred, or lost, 
and the cognate rights in rem one may have with 
respect to another’s property, their acquisition, transfer, 
and extinction under the general head of what may 
be designated dominium, while rights in personam 
are similarly dealt with in the second part of the Law 
of Things under the heading of obligatio. But it 
was not to be expected that the Roman institutional 
writers would be absolutely logical in their divisions. 
Accordingly it is not surprising to find in the Law of 
Actions, which ought strictly to be concerned with 
procedure, a discussion of rights, the proper place for 
which should be in the Law of Things. Here logic 
has been sacrificed to convenience and clearness. 
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The general arrangement of the Law of Things is 
as follows : 

1. A classification of res. 

2. The various forms of dominium (or jura in rem 
in one’s own property) or ownership of res corporales. 

3. Modes of acquisition of ownership of a res 
singularis : 

{a) Natural. 

(6) Civil. 

4. Jura in re aliena (or rights in rem over another’s 
property). 

5. Acquisition by universal succession in its 
various forms. 

6. Obligatio {jura in personam). 


Section I. Classification of ‘ Res ’ 

1. Gaius divides res into (a) divini juris, not the 
subject of human ownership, and (6) humani juris, 
owned by men. The former are sacrae, things devoted 
to the gods above, e.g. temples ; religiosae, things 
dedicated to the gods below, i.e. burial-grounds 
(hence, though a special consecration was neces- 
sary to make a thing sacred, anyone could make 
ground religiosum by bttrymg a corpse in it, pro- 
vided he was the person charged with the duty) ; 
and sanctae, things under the special protection of 
the gods, hke city walls and boundary pillars. Res 
humani juris were either privatae or publicae, not in 
the ownership of private persons but of public bodies, 
like the State and municipalities. He would thus 
seem to include Justinian’s two heads, res publicae 
and universitatis. 
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2. Justinian’s main division follows Gains very 
closely ; res in nostro patrimonio, owned by some- 
one, and res extra nostrum patrimonium which cannot 
be owned by a private person. The latter roughly 
corresponds with Gaius’s res divini juris, but is more 
elaborately divided into {a) res omnium communes, 
things which all the world may enjoy, viz. the air, 
running water, the sea, and the seashore ; (6) res 
publicae, the property of the State, but dedicated to 
the use of its citizens, like roads, rivers, and harbours; 
(c) res universitatis, the property of a corporation, 
e.g. a theatre in some Roman city ; (d) res nullius, 
which is divided in precisely the same way as 
Gaius’s res divini juris. It cannot be said that the 
above classifications have any great importance in 
law. 

3. The most important division of res is into res 
corporales and res incorporaks. A res corporalis is a 
thing which can be felt or touched [quae tangi potest), 
such as land, a slave, and money ; and this is, of 
course, the way in which the word ‘ thing ’ is used in 
ordinary conversation. A res incorporalis, on the 
other hand, is one which has no physical existence, 
which carmot be touched, and which merely exists in 
the eye of the law [incorporales sunt quae tangi non 
possunt qualia sunt ea quae in jure consistunt).'^ 
Examples of res incorporales are — 

(i.) A servitude, e.g. a man’s right to walk across 
another man’s field. 

(ii.) A hereditas, i.e. an individual’s estate at any 
given moment, e.g. at death, for though the estate 
may consist partly of res corporales, such as land and 
money, and partly of res incorporales, such as debts, 

1 G. ii. 14. 
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yet it is regarded, as a whole, as a single res incor- 
f oralis ; and 

(iii.) An obligation, e.g. a man’s duty to perform 
some promise which the law regards as binding, or to 
make compensation for some wrong he has done 
another. 

The importance of the distinction is that if res 
had not included res incorporahs (merely legal things), 
the jus quod ad res pertinet would have been confined 
to rights directly concerning material property [res 
corporales) merely, whereas it includes all rights, 
whether relating to property or not, which have a 
money value in the eye of the law, as part of a man’s 
patrimonium. It is the fashion to speak of res incor- 
porales as rights. This is hardly accurate, but no 
doubt convenient. 

4. Next in importance (which is, however, his- 
torical merely) comes the division into res mancipi 
and res nec mancipi. Res mancipi were those things 
which could only be legally conveyed by the ceremony 
of mancipation ; if conveyed in any other way, save 
by an in jure cessio, no civil law title passed, i.e. the 
property in the thing, the ownership of it, remained 
in the transferor, notwithstanding his attempted 
alienation, and although he had actually handed it 
over to another. Res mancipi were land and houses 
in Italico solo, slaves, oxen, mules, horses, asses, and 
rustic praedial servitudes.^ It will be noticed that 
all these things were res corporales except rustic 
praedial servitudes, and, though these are mentioned 
by Gaius as res mancipi, it is possible that in the early 
law they were excluded from the list of things which 
were ahenated by a mancipation, the essence of which 

^ G. ii. 15. 15a. 
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was the actual physical grasping of the thing to be 
conveyed [mancipatio dicitur quia manu res capitur)} 
In the case of land the taking hold of something to 
represent it was suflhcient in the time of Gains {praedia 
vero absentia solent mancipari)^^ but the actual appre- 
hension of the thing to be transferred was imperative 
even when he wrote in the other cases, e.g. slaves, 
freemen, and animals. How a rustic praedial servi- 
tude was represented is not known. All other res were 
res nee mancipi,^ and in Gaius’s time the property in 
them passed, if there was a good ground for it, e.g. 
the thing had been sold, by delivery {traditio), pro- 
vided, of course, the res in question were capable of 
physical delivery ; traditio could be made, e.g. of a 
picture or a piece of furniture, but not of a res incor- 
poralis or a mere right. After the time of Gains 
mancipatio gradually lost its importance, and in the 
time of Justinian was entirely superseded by traditio, 
and this division into res moMcipi and res nee mancipi 
was accordingly then obsolete. 

How the categories of res mancipi and nec mancipi 
arose is a disputed question. Sir Henry Maine says 
res mancipi ‘ were the forms of property known first 
and earliest to each particular community ’, whereas 
res nec mancipi were forms of wealth of later origin, 
e.g. money and jewels. Jhering thinks that res 
mancipi were those objects of property essential to 
the maintenance of the joint family life. Muirhead 
thinks that when Servius Tullius organised the cen- 

^ G. i. 121. But see Muirhead, pp. 58-59. 

2 G. i. 121. 

^ Sir Henry Maine has suggested that in early Roman law res mancipi 
were the only objects of property recognised {Ancient Law, p. 274). 
Another theory is that res mancipi constituted a man’s Jamilia, as 
distinguished from his pecunia. 
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turies on a basis of wealth be bad to fix tbe forms of 
property that would be made tbe basis of tbe calcula- 
tion, and established pubbc modes of conveyance for 
these to preserve evidence of their transfer. A strongly 
supported opinion is that res mancipi were family 
property of which the paterfamilias was merely the 
manager, as distinct from individual property. 
Another view is that it was in origin the property of 
the State, the use and enjoyment of which was granted 
to its nationals ; hence the necessity of a public 
conveyance. 

Other divisions of res requiring notice are — 

5. Res mobiles and res immohiles. This division 
is found in most systems of law, and is based upon 
the fundamental distinction which exists between 
land and things attached to it (res immohiles), and 
all other property [res mobiles) which in its nature 
is not stationary, can be appropriated and taken 
away, and so owned absolutely in a way in which 
land cannot be. The division does not exactly corre- 
spond with the English division of property into real 
and personal, since some interests in land are personal 
property in England {e.g. leaseholds), and some 
things which are not land {e.g. title-deeds) are governed 
by the law of realty. At Rome the distinction be- 
tween movable and immovable property did not 
lead to so many differences as is the case in England, 
where the law of real estate has still many, and in 
the near past had more, peculiarities, founded, as it 
still is, in theory, on the old feudal system. At Rome 
differences in the rules relating to each kind of property 
were based rather on the differences m the nature of 
the two classes of things, e.g. an immovable, since it 
cannot as a fact be taken away, could not be stolen. 
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and since it is, prima facie, of greater value and im- 
portance ^ than movable property, took longer to 
acquire by possession without title. 

6. Res fungibiles and res non fungibiles. Res 
fungibiles are things such as money, wine, and grain, 
which are usually regarded not as individual units 
(such as a horse or a piece of land), but collectively, 
or, as the Roman la^vyers said, quae pondere, numero 
mensurave constant. The division is of very minor 
importance ; one instance of its application is that 
there could not be a loan for consumption [mutuum) 
of res non fungibiles. 

7. Res quae usu consumuntur and other res. This, 
again, is an unimportant distinction. A thing which 
was consumed by use, e.g. wine and food, could not 
be the object of a true usufruct (or life estate). 


Section II. Forms of Ownership (dominium) 
and Possession 

1 . Dominium ex jure quiritium. 

2. Dominium in bonis {bonitary ownership). 

3. Ownership of provincial lands. 

4. Dominium ex jure gentium [peregrine ownership). 

5. Bona-fide possession. 

6. Possession. 

1. Dominium ex jure quiritium. — Dominium or 
ownership was for the Romans identified with the 
thing owned, a method of thought very natural in an 
early society. But ownership is not a thing, nor is 

This was especially the case in early times, when land had 
a far greater importance than it has in these days of stocks and 
shares. 
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it a right or a bundle of rights. It is primarily a 
legal relation between a person and a thing, which, 
if established to the satisfaction of the law, through 
proof of the necessary title, vests in the owner the 
fullest control and the widest rights and powers 
which are conceded to anyone with respect to the 
thing owned. Suppose Balbus, a Roman citizen of 
full age and complete capacity, buys land from Titius 
in the manner required by law, i.e. by a mancipation 
duly performed, and has paid the price, the law now 
recognises that Balbus is the owner, and gives him 
full control with respect to its use, possession, enjoy- 
ment, alienation, fruits, and the hke. This does not 
mean that there are no restrictions on ownership, 
for there invariably are some, e.g. Titius may have 
reserved a right of way over the land, and Maevius, 
a neighbour, may have acquired a right to light 
which Balbus may not obstruct, and the like ; but 
the point is that the owner enjoys the widest rights 
of anybody with respect to the thing owned. He can 
divest himself of these in favour of others, so that his 
ownership becomes a valueless thing, but none the 
less he still remains owner, though naked of any of 
the advantages of ownership. He can, for instance, 
allow A to put up hoardings on the land, B to cultivate 
a plot at pleasure, C to enjoy actual possession, D the 
power to dispose of the property ; but tiU D does 
exercise the power vested in hkn, Balbus continues 
to be the owner of the land. 

Now to be quiritary owner, the highest form of 
ownership in Roman law, it was necessary to have 
(1) the jus commercii ; (2) the res must be in com- 
mercio ; (3) it must have been acquired by the ap- 
propriate method appointed by the law; and, in the 
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case of derivative ownership, (4) from one who was 
himself the owner, or duly authorised by him to 
transfer the ownership. To assert his claim against 
others he had the vindicatio : ‘ I say this thing is 
mine by quiritary law’. This formula was the same 
as that used in the methods of acquisition of res 
mancipi by mancipatio and in jure cessio. 

2. Dominium in bonis {bonitary ownership). — If 
a res mancipi was not conveyed by mancipatio or 
in jure cessio but by mere traditio, though all the other 
conditions for acquiring quiritary ownership were 
satisfied, the alienor remained owner and could vin- 
dicate and recover it ; the alienee had no defence, 
but he could thereupon sue to recover the price paid. 
The praetor, however, intervened to protect the 
alienee by granting an exceptio (defence) rei venditae 
et traditae (of a thing sold and delivered), and if the 
purchaser continued in uninterrupted possession for 
two years in the case of land, and one year in the case 
of other things, the teclmical defect in his title was 
cured by usucapion (infra). But if he lost possession, 
say after three months, he was without a remedy to 
recover the res. He might persuade the quiritary 
owner to do so for him, but this was not very satis- 
factory. Accordingly the praetor undertook to protect 
him by the famous actio Puhliciana, in which the judge 
would be directed to find for the plaintifi if he found 
the thing would have been his in quiritary right, if he 
had held it for the period of usucapion. This modified 
vindicatio proceeded upon the fiction that the period 
of usucapion had been completed.^ This form of 
praetorian ownership is conveniently distinguished 
as dominium in bonis, for Gains described the res as 

^ See Sohm, sec. 66, and Buckland, pp. 193-195. 
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in bonis.^ It enjoyed all the practical advantages of 
quiritary ownership, till abolished by Justinian. 

3. Ovmershif of provincial land. — Just as in 
English law all land is owned by the King, from whom 
everyone else holds it, directly or indirectly, so the 
provinces of Rome belonged some to Caesar (agri 
tributarii) and some to the populus {agri stipendiarii). 
Private persons held such land, paying a tribute or 
fixed rent. These holders could not, of course, vindi- 
cate, but were granted a modified vindicatio in 
which they probably alleged that it was lawful for 
them to hold, enjoy, and possess the land. Justinian 
abolished the distinction between Italic and pro- 
vincial land. In fact all land in his time was 
provincial land. 

4. Dominium ex jure gentium {peregrine owner- 
ship). — The lack of commercium put peregrines outside 
the pale of dominium. Mancipatio and in jure cessio 
were not open to them, but they could acquire by 
modes of acquisition of the jus gentium like traditio. 
They were probably protected in much the same way 
as in the case of holders of land in the provinces. It 
disappeared under Justinian. 

5. Bona-fide possession. — ^Here one who is not 
owner purports to transfer the ownership of some 
res corporalis to another, who receives possession of 
the property in good faith. If such a possessor lost 
possession, as he beheved himself to be the owner, 
he would naturally try to vindicate and would, of 
course, fail. Aware now of the flaw in his title, he 
could still have recourse to the actio Publiciana, by 
which he could recover against all but the true owner, 
who could defeat him by the exceptio justi dominii 

1 G. i. 54. 
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(defence of lawftil ownership). But unlike the bonitary, 
who could always acquire full ownership by usucapion, 
the bonae-fidei possessor could not invariably do so 
{infra). 

6. Possession. — The physical control of a res 
corporalis together with the use and enjoyment 
derivable therefrom are among the most important 
advantages to which the owner of such thing is 
entitled. In fact, without such physical control 
ownership is largely valueless. In the normal case 
the owner is also the possessor, but the element of 
physical control may become detached from the 
owner either with his will, as in the case of a loan 
for use or a pledge, or against his will, as where the 
owner loses and another finds the thing, or in the 
case of theft. As possession is the most important 
element in ownership, the fact of possession being 
taken as evidence of ownership till the contrary is 
proved, it follows that the law must accord some sort 
of protection to the possessor. This is what Jhering 
means when he says possession is the outwork of 
ownership ; if you protect the possessor, in the vast 
majority of cases you are protecting the owner as 
well. Further, as it is not easy to violate a man’s 
possession without also ofiering violence to his person, 
the law protects the person of the possessor and, at 
the same time, prevents disturbances of the peace. 
Even the owner out of possession may not help him- 
self ; he must first establish in the Courts his owner- 
ship, and the law will thereupon put him into posses- 
sion. These various considerations have secured that 
in every legal system possession as such shall be 
protected, the orbit of protection varying with the 
circumstances of the case : a thief is not protected 

L 
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against the owner, but he is as against third parties, 
hence some inquiry into the nature of possession 
becomes necessary. 

Savigny, building on the well-known text of Paul ^ 
which says, ‘ We acquire possession with body and 
mind (corpore ef animo), not with the mind alone, nor 
with the body alone ’, holds that there are two elements 
of possession — corfus and animus. It is generally 
agreed that the former consists in being in such a 
relation to the thing possessed as that in which the 
owner normally is with respect to the thing owned ; 
its essence is the physical power to deal with the thing. 
If there is no more' than this we have merely possessio 
naturalis, custodia, or detentio. This is the position of 
the servant in English law with respect to his master’s 
silver entrusted to him. If to this corpus or physical 
possession there be added the element of animus, we 
get what is variously called possessio civilis, juristic 
possession, or possessio ad interdicta, i.e. protected by 
the possessory remedies known as the interdicts. 
The exact nature of this animus or mental element is 
disputed. According to Savigny, it is the animus rem 
sibi habendi, the intention to hold for oneself. This 
may be true of the thief, but it is objected that the 
creditor pignoris (pledgee), the sequester (or stake- 
holder), and precario tenens, one holding at another’s 
pleasure, have juristic possession, but do not intend 
to hold as owner. Accordingly, to evade these diffi- 
culties the animus is claimed to be an intention to 
exclude others from the use and control of the thing. 
Thus the miser possesses his hoard.^ But the mere 
intention to exclude others is motiveless unless it 
subserves some further purpose. In the case of the 
1 Dig. 41. 2. 3. 1. 2 Sohm, p. 332. 
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pledgee, there is Ms own interest to protect even as 
against the owner, and the tenant at will requires to 
be secured in enjoyment, but does not claim this 
against the owner, wMle the sequester has merely the 
interest of third parties in view. It follows that the 
intention to exclude may vary in orbit, depending on 
the circumstances of the case, hut its existence can 
only be explained upon the groimd of some interest, 
whether one’s own or another’s, that it is desirable 
to protect. Savigny explained these as cases of 
derivative possession. The slave, fiUusfamilias, agent, 
borrower for use, the colonus or lessee, and the deposi- 
tary have no intention to hold except on behalf of the 
owner, and so are the mere physical channels through 
whom the owner possesses. They have detentio only, 
the corf us but not the animus. 

Jhering pointed out the difficulties raised by 
Savigny’s theory, and the further practical difficulty 
caused by the necessity of inquiring into the state of 
the holder’s mind before determining whether he had 
civil possession or not. Of Ms actual intent there 
could be no direct proof. It had to be inferred from 
the circumstances under wMch the possession was 
acquired, e.g. whether it was by way of pledge or a 
loan for use or the like, so that in the latter case 
which gave detentio merely, to prevent this from being 
converted into juristic possession by the holder 
making up his mind to hold the thing for himself, it 
was necessary to lay down the rule nemo fotest causam 
fossessionis sibi mutare. Jhering’s own theory requires 
merely the physical relationship wMch gives control, 
coupled with an appreciation of that fact. Thus a 
lunatic does not possess. Cases like those of the 
runaway slave who is regarded as stiU possessed, 
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and of the borrower for use, and the depositary and 
the hirer who are denied possession in the texts, are 
explained as due to special rules of law creating 
exceptions to the general principle. 

Paul’s text deals with the acquisition of possession. 
Once it is acquired, the retention of possession does 
not want a constant animus in being. One may have 
completely forgotten about the matter, yet one con- 
tinues to possess, and in one case animus alone 
continues possession though the corpus be lost, 
for a runaway slave continues to be possessed by 
his master, till someone else acquires an adverse 
possession. 

The acquisition of possession requires either a 
taking of physical control or a delivery of it, coupled 
with the necessary animus. Possession could be 
acquired through persons who were themselves pos- 
sessed, provided that in addition to the corpus their 
possessor had authorised it antecedently or had 
subsequently assented to it. It was doubted whether 
possession could be acquired through persons not 
possessed, e.g. a person in mancipii causa or an 
extraneus acting as agent ; but in later law such ac- 
quisition was conceded, but there had to be previous 
authorisation and subsequent knowledge. 

Possession was lost if either corpus (the runaway 
slave excepted) or animus were lost, but the animus 
must be expressly directed to this end. Death ends 
it. A slave belonging to a hereditas could not acquire 
possession, but could continue possession already 
begun and so acquire by usucapion. Loss of pos- 
session, through agents and subordinates, presents 
difficulties which need not be considered here. 
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Section III. Methods of Acquiring or Trans- 
ferring 1 the Ownership of Single Items of 
Tangible Property 

In describing the various means of acquiring owner- 
ship, Gains and Justinian point out the methods by 
which one or more items of property could be ac- 
quired or transferred at Rome ; but the methods 
(for the most part) only apply to tangible property 
{i.e. to res cor por ales — quae tangi possunt), and 
have no reference to a res incorporalis, such as 
an obligation ; further, the acquisition is in all 
cases of a single object or of single objects, as 
distinguished from ‘ universal succession i.e. the 
acquisition of an estate {juris universitas) which 
is made up of an aggregate of res singulae, both 
corporales {e.g. a deceased person’s land and fur- 
niture) and incorporates {e.g. the debts owed by and 
to him). 

Res singulae may be acquired — 

(i.) By methods common to aU nations {naturahs 
modi). 

(ii.) By methods peculiar to Rome {civiles modi). 
Justinian remarks that the naturales modi were by 
far the oldest,^ but this is, of course, quite untrue ; 
the civiles modi were the first in time, and origin- 
ally the only methods by which property could be 
gained.® 

^ No separate account is given of the loss or extinction of property 
rights ; property as such rarely comes to an absolute end, for when, on 
a transfer, the present owner’s right is extinguished, a new right to the 
thing springs up in the transferee. 

2 J. ii. 1. 11. 

® Cf. Maine, Ancient Law, c. viii. 
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Sulisect. 1. Natural 

I. Occupatio. 

II. Accessio. 

III. Specijicatio. 

IV. Fructuum perceptio. 

V. Traditio. 

VI. Thesauri inventio. 

I. Occupatio is taking effective possession, witli 
intent to become owner, of sometbing which at the 
moment belongs to nobody, i.e. is either res nullius 
{e.g. a lion in the forest) or res derelicta, the former 
owner having definitely abandoned ownership of his 
property, as where a man throws away an old shoe. 
In the case of res derelicta there must be an intention 
to abandon on the part of the previous owner ; hence 
a person who appropriates things thrown overboard in 
a storm to lighten the ship, or accidentally dropped 
from a carriage, is guilty of theft. The chief cases of 
occupatio are — 

(a) The capture of wild animals. Here the animal 
must be actually captured ; it is not enough to wound 
it,i and if it escapes it becomes res nullius once more. 
The animal must be wild by nature, such as a beast 
in the forest, bees, peacocks, pigeons, and deer, but 
not fowls and geese. With regard to peacocks and 
pigeons, which, though naturally wild,^ sometimes 
come back after flying away, the rule was adopted 
that a mere temporary absence did not destroy 
ownership, so long as they had the intention to return 
{revertendi animus), and they are to be taken to have 
abandoned that intention, Justinian says, when they 
abandon the habit of returning. 

^ J. ii. 1. 13. ^ Pavonum et colunibarum fern natura est (J. ii. 1. IS). 
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(b) Things taken from the enemy, i.e. belongiag 
to the other belligerent or to his nationals and fonad 
on Roman soil. Thiags captured on enemy soil 
belonged to the State ; there could be no occwpatio 
here. 

(c) Insula nata. If an island is formed in the sea ’■ 
(but not if formed in a river) it is considered a res 
nullius and belongs to the first occupant. 

II. Accessio is where a thing becomes one’s pro- 
perty by accruing to something which one already owns 
and becoming incorporated in it. The property so 
gained may have been previously either a res nullius 
or a res aliena. 

Instances of accessio of a res nullius are — 

(1) Alluvio. Where land adjoins a river and the 
action of the stream imperceptibly deposits earth 
upon or adds it to the land iu question, the earth 
so deposited or added becomes the property of the 
owner of the land by accessio. 

(2) Insula nata. Where an island is formed in a 
river, a line is drawn down the middle of the river, 
and if the island falls to one side of the line it belongs 
wholly to the owner of that bank, but if it cuts the 
island it is divided between the owners of the two 
banks accordingly. But if both banks belong to the 
same person the island is wholly his.® 

(3) Alveus derelictus. If a river forsakes its old 
course and flows in another direction, the old bed 
of the river is divided between the owners of the 

^ Quod raro accidit (J. ii. 1. 22). 

* But if an island is formed by a river dividing itself at a given point 
and jo inin g again lower down, so as to give A’s land tbe appearance of an 
island, his land still belongs to him. And mere temporary inundation of 
land had no effect (J. ii. 1. 22 and 24). 
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banks, tke line of division following the centre of the 
channel. 

The following are instances of accessio where the 
thing accruing is res aliena ; 

(1) Avulsio. A’s land is swept away by the violence 
of the stream and united to B’s. It does not at once 
cease to belong to A, but it will (and so become B’s 
by accession) when it has been united long enough 
for A’s trees (which were swept away with the land) 
to take root in B’s ground. 

(2) Confusio and commixtio. The former is when 
two things not readily separable hke liquids, the latter 
when they are separable hke wheat, belonging to 
difierent owners, are mixed together ; if hquids, the 
result becomes the common property of both whether 
mixed with consent or not, and each can compel the 
other to make over to him his share by the action 
communi dividundo ; if it is a case of commixtio by 
consent, again the product is common to both ; if it 
was not by consent, then each can claim his original 
property by a real action, but the judge has a dis- 
cretion to decide how the separation is to be made 
in case there is difficulty in ascertaining the identity 
of the various properties ; e.g. two mixed lots of wheat 
can as a fact be severed, but it would in practice be 
very difficult to make an exact division. In both 
these cases there is no question of accessio, for there 
is no incorporation of one of the ingredients in the 
other. But if there was such incorporation, e.g. where 
A with B’s wool mends his garment, A acquired by 
accessio. It is not always easy to say whether there 
is incorporation or not. 

(3) Inaedificatio, Of this there are two main 
instances ; 
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(а) A with B’s materials builds a house upon his 
own groxmd. Thereupon, since superficies solo cedit, 
A becomes owner of the building, and so long as 
the building stands B cannot claim his materials, 
because the XII Tables provide that no one is to be 
compelled to take out of his budding tignum or 
material, even though it belongs to another. But B 
is not without remedy, for by means of the action de 
tigno injuncto, perhaps a specal form of the actio furti, 
he can recover double damages from A, if he acted in 
bad faith, and when the building is pulled down can 
bring an actio ad exhibendum and claim the materials if 
he has not already obtained damages. But if A acted 
in good faith, B’s only remedy is to claim the materials, 
in case the building is dismantled, but he may perhaps 
have had an actio in factum for their value. 

(б) A builds a house with his own materials upon 
B’s ground. Again, on the principle superficies solo 
cedit, B becomes owner of the house by accessio. If 
when A built he knew the land was B’s, he has no 
remedy, heunust be taken to have made B a present ; 
if, however, he built in the honest belief that the land 
was his and is still in possession, B cannot oblige him 
to give up possession without making compensation 
if he wants the building, for if B refuses to do so his 
action is defeated by the exceptio doli mali. If he has 
no use for the building, or is unable to pay for it, A 
can dismantle the building and remove the materials. 
But if B has recovered possession of the land, A’s 
only remedy, if he acted in good faith, is to claim 
the materials when the house comes down. 

(4) Plantatio and satio. If A plants B’s tree in 
his own ground, or if A plants his own tree in B’s 
ground, then, as soon as the tree takes root, it belongs 
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to the owner of the ground (plantatio). Similarly, 
grains of wheat (whoever may be the owner) sown 
in land belong to the owner of the land (satio). But in 
either case the owner of the land, if out of possession 
and seeking to recover it from one who has acted bona 
fide, can be defeated by the exceptio doli mali unless he 
is ready to make compensation. 

(5) Scriptura. A writes a poem or a treatise upon 
B’s paper. The whole belongs to B. But if the paper 
is in A’s possession and B brings an action to recover 
it and refuses to pay the cost of writmg, he can be 
defeated by the exceptio doli, provided A got posses- 
sion of the paper innocently. 

(6) Pictura. A paints a picture upon B’s tablet. 
The picture is here considered the principal thing, the 
test in this case alone being its value, and the tablet 
the accessory, and so the result belongs to A. But 
i£ B is in possession, A must pay compensation for 
the tablet, or be defeated by the exceptio doli. If A 
is in possession, B may bring an actio utilis for the 
tablet, but must be prepared to pay for the picture, 
or himself be defeated by the exceptio ; that is, if A got 
the tablet honestly ; if A stole it, B has the actio furti. 

(7) A weaves B’s purple into his own garment. 
The product belongs to A. But if the purple was 
stolen from B, the latter has the actio furti and a 
condictio against the thief, whoever he may be. 

It is not always easy to say which was the 
principal thing and which the accessory. Perhaps 
the true test is to ask which of the two after the in- 
corporation has retained its individuality. Parch- 
ment is still parchment, though inscribed with letters 
of gold ; but can we say that a tablet is still a tablet 
after a picture has been painted upon it ? Obviously 
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neither the writing nor the picture could have existence 
without the parchment and the tablet. But the test 
here apphed, in the case of the picture, was that of 
the relative value of the two. This seems contrary 
to principle, but was the law imder Justinian. 

So far we have been concerned with the question 
of the acquisition of ownership alone ; the question 
of compensation to the loser needs some consideration. 
The question of acquisition was quite independent 
of whether the acquirer acted in good or bad faith ; but 
this was all-important on the question of compensation. 
The acquirer need pay no compensation where the other 
party acted with full knowledge of the facts. But 
if the other party acted in good faith and was in pos- 
session, the acquirer’s vindicatio could be met by the 
exceptio doli unless he was prepared to pay compensa- 
tion. The acquirer in good faith and in possession must 
compensate the other party for his loss in an actio in 
factum ; if the acquirer was not in possession he could 
vindicate but must pay the increase in the value. The 
acquirer who was m possession and had dealt with the 
accession in bad faith was liable for theft ; if he was 
not in possession he could vindicate on payment of 
the increase in the value, but remained liable for theft. 
The special cases of compensation have been dealt 
with already. 

III. Specificatio is where one man by his skiU and 
labour converts another’s material, either alone or in 
conjunction with his own, into a nova species, which 
perhaps means a corpus manufactum that is in a 
different category of goods from that out of which it 
was made, e.g. A makes a ship with B’s wood. The 
Sabinians thought that the raw material was the 
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tlmig to be considered, and that the owner of the 
material was the owner of the product ; the Proculians, 
that the product belonged to the maker. Justinian 
took a middle course {media sententia). If the thing 
could be reduced to its former state (as a statuette 
made by A out of B’s brass), it belonged to the owner 
of the materials ; if it could not be so reduced {e.g, A 
has made wine out of B’s grapes), the maker became 
owner. If he acted in bad faith he was liable for 
theft, but if not we have no information. There 
was probably a condictio founded on unjustifiable 
enrichment, and possibly, later, an actio in factum for 
compensation. 1 

IV. Fructuum perceptio. — The dominus of land 
or animals acquires their fruit or offspring as dominus. 
A person having a limited interest {e.g. for a term of 
years) acquires the fruits of the property he so 
enjoys either by gathering them himself {fructuum 
perceptio) or by separation of the fruits, no matter 
by whom {fructuum separatio). It is by the former 
title that the colonus (or tenant farmer) and the 
usufructuarius (or life tenant) acquires, while the 
emphyteuta (the holder of a lease of land in perpetuity) 
or the bona-fide possessor (one who possesses another’s 
property in the honest belief that he has a right to it) 
claims by the latter. Therefore, if the usufructuarius 
dies before harvest, the fruits, since they have not 
been gathered, do not belong to his heir but to the 
dominus or, as we should say, the reversioner. And 
if the fruits are wrongfully gathered by a stranger, 

^ But if A makes a new product partly by means of B’s, and partly by 
means of his own materials, it belongs toA (making compensation) in any 
case (J. ii. 1. 25). 
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neither the colonus nor the usufructuary can vindicate 
them, but the dominus can. They have, however, 
the actio furti for theft as they have an interest in 
not being deprived of the fruits. The emphyteuta and 
the bona-fide possessor, however, could vindicate as 
well, as the fruit is theirs by mere separation. The 
bona-fide possessor, when the true owner brings an 
action to recover his property, is bound to restore 
the property itself, together with such fruits as are 
imconsumed at the moment action is brought, not 
those which he has consumed in good faith. This 
was the law imder Justinian. The mala-fide possessor, 
on the other hand, is bound to restore or give com- 
pensation for everything, whether consumed or not. 
The term ‘ fruit ’ includes the young of animals, 
Justinian tells us,^ so that lambs probably immedi- 
ately become the property of the usufructuarius, but 
it does not include the ofispring of a female slave, 
which, accordingly, belong to the dominus and not 
to the usufructuary.^ 

V. Traditio. — Delivery, though formerly only ap- 
plicable to the transfer of res nec mancipi, became, 
in the time of Justinian, the common method of 
alienation for res corporales. For traditio to con- 
stitute a good title the following conditions must 
concur ; 

(i.) The transferor must either be the dominus ® or 
his agent {e.g. tutor, or a mortgagee with the right to 
sell). 

1 j. ii. 1. 37. 

^ Absurdum enim videbatur, hominem infructu esae, cum omncajmctus 
rerum natura Jiominum gratia comparavit (J. loc. cit.). 

^ Sometimes even the dominus cannot alienate ; e.g. a huaband could 
not alienate immovable property included in the dos. 
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(ii.) He must intend to transfer, and the other 
person to accept, the ownership of the thing ; but the 
intention to confer ownership need not always be in 
favour of a definite individual ; e.g. when the praetor 
throws money to the mob there is a good traditio, 
though the praetor merely intends that the first person 
who picks it up shall keep it. 

(iii.) The thing must not be res extra commercium. 
(iv.) There must be some good legal reason {justa 
causa) to explain the intention to transfer ownership 
and so to support the delivery : nunquam nuda 
traditio transfert dominium, sed ita, si venditio vel aliqua 
justa causa praecesserit propter quam traditio sequeretur. 
Such a causa would be, e.g., that the thing had been 
sold to a purchaser, provided he paid the price or 
satisfied the vendor in some other way, or that the 
donor gave the res by way of dowry or gift ; it would, 
obviously, not be a justa causa for transferring 
dominium that traditio of an object had been made 
to another for safe custody ; and 

(v.) There must be actual or constructive delivery 
{traditionibus et usucapionibus dominia rerum, non 
nudis pactis transferuntur^). It is a good constructive 
delivery (sometimes called brevi manu traditio) if A, 
who has delivered a thing to B for safe custody (and 
therefore not conferred dominium), afterwards sells 
or makes a present of it to him, and consents to his 
acquiring dominium {interdum etiam sine traditione 
nuda voluntas sujficit domini ad rem transferendam^). 
So, too, if A’s goods are in a warehouse and he sells 
them to B, he makes a valid traditio by giving B the 

^ The chief exception was that in a societas omnium honorum the 
partnership agreement gave, without traditio, each partner an interest in 
the property of the others. ^ J. ii. 1. 44. 
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key of the warekouse. Constitutum possessorium was 
the exact opposite of traditio brevi manw, e.g., if A 
bougkt a korse from B, but required kim to keep it 
at livery, tke bare agreement of tke parties operated 
to transfer tke ownerskip from -B to A tkougk B 
continued to be in physical possession. There might 
also be a traditio longa manu where tke thing was 
pointed out to tke transferee with authority to take it. 

VI. Thesauri inventio {or the finding of treasure ). — 
Treasure consists of jewels, coin, bullion, and tke like 
secreted for safe keeping and 'never recovered by tke 
owner,' who cannot now be traced. At first not tke 
finder but tke owner of tke land seems to have been 
entitled. Hadrian gave it to tke finder if it was on 
kis own land, or if ke found it by chance in sacro aut 
in religioso loco. But tke finder who found treasure 
on another’s land by chance shared it with tke owner 
of tke land, even where tke land belonged to tke 
Emperor, or to tke^^scus, or to some city. If ke found 
it when searching for it, tke owner of tke land took 
all. Later tke fiscus shared with tke finder what was 
found on lands belonging to tke Emperor, tke State, 
or in religioso hco. Under Justinian, Hadrian’s rules 
applied so far as concerned tke lands of private 
persons, but where tke lands were not so owned we 
do not know whether Hadrian’s rule appHed, or 
whether tke ^scms took tke whole. 


Subsect. 2. Civil Methods 

Justinian only mentions two methods of acquiring 
property at civil law, viz. usucapio and donatio. 
There were, however, in fact, two other ways in kis 
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time, viz. lex and adjudicaiio, and under tke old law 
tliere were also tte methods of mancipatio and in jure 
cessio. In all, therefore, it is necessary to consider — 

I. Mancipatio. 

II. In jure cessio. 

III. Usumpio. 

IV. Bonatio. 

V. Lex. 

VI. Adjudicatio. 

I. Mancipatio . — This method of conveying res 
mancipi has been described already. It is well to 
bear in mind, however, that it was applicable not 
only as a means of conveying property but to the 
ceremonies of adoption, emancipation, marriage, 
coemptio fiduciae causa, and will-making, the formula 
varying with the particular application, and, when 
used in connection with the making of wills, not con- 
taining the assertion, ‘ I say this thing is mine in 
quiritary right ’, which seems to have rendered the 
vendor liable by an adio auctoritatis for double 
damages, in case the purchaser were evicted by one 
claiming by superior title. It disappeared under the 
law of Justinian, for the distinction between res 
mancipi and res nec mancipi was abolished, so that 
even res mancipi could be conveyed by traditio and 
had been so conveyed for a considerable time before. 
The mancipatio transferred the ownership, whether 
the res were handed over or not, though there was 
of course a duty to make delivery. It had the ad- 
vantage over traditio, that in the case of land the sale 
need not be on the spot, and if the res conveyed was 
required to be dealt with in some particular manner 
a fiducia to that efiect could be added. There is some 
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doubt as to whether or not it was applicable to m 
nec mancipi ; an examination of the authorities points 
to a negative answer. 

II. In jure cessio has also been described, viz. as 
a means of freeing a slave {manumissio vindicta). As 
a method of conveyance it involved a claim before 
the praetor {in jure) by the intended alienee that the 
property in question was already his, exactly as in the 
case of mancipatio ; if, e.g., the ownership of a slave 
were to be transferred, the alienee taking hold of him 
said : Hunc ego hominem ex jure Quiritium meum esse 
aio ; the owner made no counterclaim, and the 
praetor thereupon awarded the slave to his new 
master. This fictitious lawsuit had, like mancipatio, 
other uses at Rome besides being a means of conveying 
property. It appears, for example, as already stated, 
in manumissio vindicta, in adoptions, in the creation 
of servitudes, in the transfer of tutela legitima in the 
case of women of full age, and in the transfer of a 
hereditas. Gaius tells us that in his time in jure cessio 
was not often used as a means of conveyance, since 
it was easier in the case of res mancipi to use a manci- 
patio which only involved the presence of a few friends, 
whereas an in jure cessio implied a public lawsuit ; ^ 
and there were the further advantages that a manci- 
pation could take place anywhere, whereas an in jure 
cessio needed to be made in Court before the praetor, 
and the Court is not always open ; and mancipation, 
where it was not a mere imaginaria venditio, carried 
a warranty against eviction by the actio auctoritatis 
noted above.^ But in jure cessio was in use under 
the Antonines for some of the other purposes above 
1 G. ii. 25. 2 G ii. 19. 
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mentioned {e.g. adoptions), and seems also to have 
been an existing method of creating a mortgaged In 
Justinian’s time it was altogether obsolete ; it was 
unnecessary as a means of conveyance, since tra- 
ditio applied to all res corporales and was infinitely 
simpler, and its other objects were either obsolete or 
were accompbshed in a manner which did not involve 
its use. 

III. Usucapio is a means of acquiring dominium 
by long-continued possession •. the original periods, 
as fixed by the XII Tables, being in the case of im- 
movable property two years, in the case of ceterae res 
(other thmgs) one year. For usucapio to operate in 
favour of any given person. A, the followmg condi- 
tions had to be satisfied : 

(1) A must actually possess the thing in question ; 
he must have possessio civilis as distmguished from 
mere detentio ; ^ a person to whom goods had been 
entrusted for safe custody, e.g., had only detentio, and 
therefore, however long he might hold them, he could 
never, by usumpio, acquire dominium, not even if he 
intended to hold them for himself, because of the rule 
nemo potest causam possessionis sibi mutare. 

(2) A must have the jus commercii ; hence no pere- 
grinus could acquire by usucapio. 

(3) A must possess for the full period, but if he 
is B’s heir,=’ and B had been in possession say for 
three months, A can count this in his favour, pro- 
vided B acquired in good faith, even though A might 
be aware of the flaw in B’s title (the reason being that 
the heir was regarded as continuing the persona of the 

^ G. ii. 59. ^ Supra, p. 146. 

^ Either heres {civil heir) or honorum possessor. 
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deceased). Consequently, e.g., in the case of a mov- 
able, A may complete usucapio in nine months, 
and this privilege of accessio temporis or possessionis 
was extended by Severus and Caracalla to a pur- 
chaser, who could count his vendor’s time, but only 
if the purchaser as well as his vendor was in good 
faith. 

(4) There must have been no interruption {usur- 
patio ) ; e.g. if A is usucapting a slave who runs away, 
or a garment which he loses, he must begin over again 
without counting his former possession, when he 
regains the slave or garment. This is natural usur- 
patio ; but if X brought an action against A, claiming 
the slave was his, and obtained judgment in his favour, 
this was a civil usurpatio. 

(5) Some things could not be usucapted. Examples 
are — 

(a) Res extra commercium, such as land in the 
provinces {provincialia praedia), for they belonged 
to the Roman people or the Emperor,^ free persons 
(even though bona fide believed to be slaves), and 
things sacred and religious. 

(6) Anciently, says Gains, ^ res mancipi belonging 
to a woman under her agnate’s tutela, unless they had 
been delivered with her tutor’s auctoritas. 

(c) Under the XII Tables and the.iecc Atinia, res 
furtiva (stolen property), and under the lex Julia 
et Plautia, res vi possessa (property taken by violence). 
Of course the original wrongdoer could not usucapt 
even apart from these statutes, for he had not the 
bona fides which was necessary for usucapion ; the 
statutes, therefore, aim at some subsequent possessor 
and deprive of the advantage of usucapio even a 
1 G. ii. 7. 2 Q ij 47 
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person wto has purchased from the thief for full value 
and without any knowledge of the defect in his title.^ 
The vitiumfurti (flaw of theft) which barred usucapion 
was purged if the o'svner knew where the thing was 
and could vindicate it. Gains tells us it is not often 
that usucapio operates in the case of movables, for 
in Eoman law everybody who, knowing a thing is 
not his own, sells or gives it to another, commits a 
theft.® But sometimes usucapio may take place 
owing to the absence of any fraudulent intention on 
the part of the seller or donor ; e.g . — 

(i.) C lends or deposits a horse with B. B dies, and 
D, his heir, sells or gives the horse to A. D has not 
committed furtum and A can, if ignorant of the 
circumstances, usucapt. 

(ii.) B has a life interest (usufruct) and C the 
dominium in a female slave. Her offspring, as already 
stated, belong legally- to C. B, xmder a genuine 
mistake of law, thinks the child is his as part of the 
fructus, and sells or gives it to A. B has not stolen 
the child,® and A can usucapt. The general principle 
underlying these cases is that if both parties are in 
good faith the vendor does not comvoit furtum, and the 
buyer can usucapt. In the case of land, as there can 
be no furtum fundi, the seller caxmot make the land 
a res furtiva ; hence in all cases of sales of land the 
buyer in good faith can usucapt. 

Further examples of property which could not 
be acquired by usucapio are — [d) immovables in Italy 
forming part of a dos ; (e) bribes taken by public 

^ The defect (vitium) attaching to a thing once furtiva or vi possessa 
could only bo cured by the thing getting back to the power of its former 
owner, or if he knew where it was (J. ii. 6. 8). 

® G. ii. SO. 

® Furtum enim sine adfectu fiirandi non commitiitur (G. ii. 50). 
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officials under the lex Julia repetundarum ; and, 
under the later law, (/) the property of minors ; 
{g) the property of the fiscus or of the Emperor ; 
{h) immovables vested in churches or pious founda- 
tions. 

(6) A must have bona fides ; that is, he must not 
know that the property really belongs to another, 
owing to a reasonable mistake of fact, which must 
exist at the moment when possession begins. Sub- 
sequent knowledge of some flaw does not ordinarily 
hinder acquisition. Bona jides is presumed till the 
contrary is proved. 

(7) There must hejustus titulus, i.e. there must be 
some ground of acquisition recognised by the law 
{justa causa adquisitionis), e.g. sale or legacy. For 
instance, it is a Justus titulus if A has bought and 
received delivery of a res mancipi but has failed to 
have it conveyed to him by mancipatio. If A is in 
the wrong, and thinks there is a justa causa when, in 
fact, there is not, e.g., gets possession of a thing which 
he thinks he has bought, whereas he has not, usucapio 
does not operate {Error autem falsae causae usu- 
capionem non parit. Veluti si quis, cum non emerit, 
emisse se existimans possideat).^ But this doctrine 
is subject to qualification, and where ‘ the facts are 
such as to justify the belief in the existence of a title ’, 
usucapio may sometimes be based, as Professor Sohm 
points out, upon bona jides alone.^ Examples of 
this, which is confined to sale, are where a person 
sells believing he has a right to do so, when in fact 
he has not, to one who takes in good faith.® In all 
other cases there must be a real causa ; a causa putativa, 

^ J. ii. 6. 11 . ^ Sohm, pp. 320 and 321. 

® See the cases on p. 164 under (c), examples (i.) and (ii.). 
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or one honestly believed to exist, will not do, though 
it suffices for traditio. 

Whatever may have been the case in the early 
law, in the time of Gains usucapio seems to have had 
a comparatively limited application. Its main object, 
then, was not so much to enable dominium to be 
acquired as to add the element of legal ownership 
to a possession which was already dominium in every- 
thing but name ; in other words, the ordinary object of 
usucapio was to cure the technical flaw which arose 
when a res mancipi had been transferred for some valid 
reason {e.g. a gift or sale), but the form of a manci- 
patio or in jure cessio had not been gone through, and 
therefore the bare legal ownership was left in the trans- 
feror ; this ownership {nudum jus Quiritium) was, by 
usucapio, divested from the transferor and vested in 
the transferee. But although this was the normal 
object of usucapio as described by Gaius, there were 
cases where it did more — ^where it cured a substantial 
andnota mere technical flaw in the possessor’s title, viz. 
where he had acquired from a person who was neither 
dominus of the thing in question nor a person (such 
as a mortgagee with power of sale) who, though not 
dominus, had a right to convey. This kind of usucapio 
rarely occurred, as already stated, in the case of 
movable property, because conveyance by a non- 
owner usually implied theft, but to this there were 
exceptions, as in the cases already put of the heir and 
the usufructuarius. And in the case of immovable 
property, usucapio, more frequently than with mov- 
ables, served to cure a substantial blot in title. 
C, as Gaius tells us,^ is the owner of land, and by his 
negligence or absence, or by his death without leaving 

1 G. ii. 51. 
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a successor, leaves it unoccupied. B enters and, of 
course, cannot usucapt because be bas not bonajides : 
be knows it is tbe property of another ; ^ but if B 
transfers tbe land to A (e.g. sells it to bim), and A bas 
no knowledge of tbe facts, A can usucapt, although 
be bought from a non-owner, and so cure tbe sub- 
stantial flaw in bis title. ^ 

Gains also describes three cases where a man can 
usucapt although be himself knows tbe property 
belongs to another, a species of usucapio which is 
called usucapio lucmtiva : nam sciens quisque rem 
alienam lucrifacit,^ i.e. because, knowing tbe property 
is not bis own, a man makes himself richer {hy usucapio) 
at another’s expense. The cases in question are — 

(a) Usucapio pro herede. B dies, leaving no 
necessarius heres} A may enter upon the possession 
of his estate or any part of it before the extraneus heres 
accepts, and after possessing it for a year may become 
owner.^ The period is only a year, even if the estate 
comprises immovable property, which usually required 
two years, for the lawyers in considering an hereditas 
did not regard its constituent parts but looked at it 
as an abstract legal imity, i.e. a res incorporalis ; it 
was not therefore a res soli, requiring under the XII 
Tables the longer period, but one of the res eeterae, 
for which one year was enough. For the existence 
of usucapio pro herede the following reason may be 
gathered from Gains. A necessarius heres was so 
called because the law gave him no option ; there 

^ Land cannot be stolen. 

* Justinian altered the law : unless all the facts were known to the 
owner, thirty years were to be necessary to give A dominium ; if they 
were known, ten years (the ordinary period in Justinian’s time) were 
enough. ® G. ii. 56. * P. 219. 

® Of. the general occupant in English law. 
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could be no question of bis refusing to act, and accord- 
ingly be bad to perform tbe sacra and to answer to tbe 
creditors of tbe deceased in any event. In sucb a 
case there Was no necessity for usucapio pro Tierede, 
which, in fact, bad no application. If, however, tbe 
heres were not necessarius, but an extraneus,^ be did 
not become heir until he signified assent, and usucapio 
pro herede, accordingly, afforded a reason why be 
should hasten to accept tbe heirship, so that there 
might be some person at the earliest possible moment 
to carry on the religion of the family and to pay the 
debts. Gaius tells us, however, that in his time this 
kind of usucapio was no longer lucrative {sed hoc 
tempore jam non est lucrativa ; which is accounted 
for by the fact that soon after the time of Cicero the 
lawyers refused to sanction the theory that a hereditas 
as a whole could be acquired in this way, although 
individual items of it (such as a slave or a horse) 
might, and by the further fact that, by a S.C. in the 
time of Hadrian,^ it was provided that even after the 
usucapio was complete the real heir might recover 
the hereditas or any item of it from the acquirer, whose 
title, however, remained good against third persons, i.e. 
any person except the heir, who tried to eject him. 

(6) The second kind of usucapio lucrativa was 
usureceptio ; i.e. getting back by usus or usucapio * the 
ownership of property which one once owned. A has 
transferred property either by mancipatio or by injure 
cessio to B, so that B becomes legal owner or dominus, 
but the transfer is coupled with a trust (fiducia) in A’s 

1 See p. 220. * G. u. 57. 

® Gaius says that the S.C. in question was passed in Hadrian’s time. 
It has been conjectured, but it is by no means certain, that it was the 
S.C. ,J uvenliamim. 

* Under t!ie old law usus had the same meaning as usucapio. 
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favour, either — (a) that B,to whom the property has been 
conveyed as security for a loan {fiducia cum cr editor e), 
will reconvey to A when the loan is repaid, or (/3), there 
being no loan, that B, to whom the property has been 
conveyed for safe custody {fducia cum amico), will 
reconvey on request. Then, in either case, if A happens 
to get possession of his property again, he will be- 
come owner in a year (even though the property is 
land) by usucapio ; but in case (a) — of the loan— this 
will only happen (i.) if A has paid the debt, or (ii.) if, 
not having paid the debt, A has got possession in 
some way which does not involve either having 
leased the property from B, the creditor, or having 
obtained it from him at A’s request and during B’s 
pleasure.^ 

(c) The last case of usucapio lucrativa is another 
species of usureceptio, viz. usureceptio ex praediatura.^ 
A’s land has been mortgaged to the State, and the 
State has sold the land to B. If A regains possession 
of the land he becomes owner again in two years. 
This usureceptio is called ex praediatura, because B 
(the purchaser from the State) was called a praediatoi’ 
{nam qui mercatur a populo praediator appellatur — G. 
ii. 61). 

Inasmuch as land in the provinces was a res extra 
commercium, and therefore unprotected by usucapio, 
imperial constitutions devised an analogous means of 
securing long possession against disturbance, by 
means of what was loiown as longi temporis prae- 
scriptio or possessio, a method which was extended 
so’ as to embrace movable property as weU,® and to 


1 G. ii. 59-60. 

^ See Roby, i. 478. for a very full explanation. 
^ By Caracalla. 
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include peregrini who, not enjoying the jus commercii, 
could not benefit by the jus civile institution — usu~ 
capio.^ Praescriptio longi temporis, though it had the 
same object as usucapio, effected it in a different 
manner. In the latter possession for the given period 
confers dominium. Praescriptio kmgi temporis, in its 
early form, did not ; the holder was protected by the 
extinction of the plaintiff’s right of action. Suppose, 
e.g., that A was in possession in good faith, and could 
show justus titulus, that there was nothing against 
his possessing the thing in question {e.g., it was not a 
res furtiva), and that he had been in possession for 
a sufficient time. Then, if sued by B, a person claim- 
ing the land, A could insist upon having a prae- 
scriptio placed at the head of the formula by which 
the action was tried, to the effect thal; B was not to 
succeed if it were proved that A had, in fact, enjoyed 
the property for the necessary period — the period 
being ten years inter praesentes {i.e. if both A and B 
hved in the same province), twenty inter absentee 
{i.e. if they lived in different provinces). But prob- 
ably long before Justinian it extinguished the 
plaintiff’s title instead of merely barring his action. 

In Justinian’s time the old usucapio in two years 
of immovables had become practically obsolete, be- 
cause almost aU land was solum provinciale, and he 
accordingly amended both the civil law of usucapio 
and also the law of possessio longi temporis, embodying 
the two ideas in one system : he enacted — 

(i.) That usucapio of movables should continue 
as theretofore ; the necessary period, however, being 
three years instead of one year. 

^ The extension to peregrini was probably the work of the praetor 
peregrinus. 
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(ii.) That all land, whether a fundus Italicus or 
provincialis (for he abolished the distinction), should 
be acquired, no longer by usucapio, but by longi 
temporis praescriptio, the periods being ten or twenty 
years, as above stated. 

(hi.) That thirty years’ possession {longissimi 
temporis praescriptio) of property (whether movable 
or immovable) was to give dominium to a bona-fide 
possessor, although he had no Justus titulus, and even 
though the thing had been originally stolen, pro- 
vided violence had not been used.^ 

IV. Donatio. — Donatio or gift is not treated as a 
mode of acquisition by Gaius, and Justinian would 
have been more logical had he omitted it. A gift 
has two aspects : where the intention to give and the 
gift are simultaneous the gift is, obviously, not a 
modus acquirendi but a Justa causa for traditio ; if the 
case is merely one of a promise of bounty it would, 
so far as actionable, be more properly treated under 
the law of contract. Further, as Dr. Moyle points 
out,^ a gift does not necessarily take the form of trans- 
ferring dominium ; it may, e.g., consist in the release 
by a creditor of a debt owing to him. Justinian 
speaks of gift as a mode of acquisition, but this 
is not so ; it is merely a Justa causa for the traditio 
which transfers the ownership. He was perhaps 
misled by the changes he made in the pactum dona- 
tionis, a mere agreement to give, which, without 
legal force under Gaius, put the donor under Jus- 
tinian under a legal obligation to make delivery ; but 
it was the latter that operated to pass ownership. 
There were a few exceptional cases where the owner- 

1 C. 7. 39. 8. “ Moyle, p. 232. 
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ship passed without delivery as a matter of special 
legislation, but these cannot afiect the general prin- 
ciple. 

Under this title Justinian discusses two distinct 
forms of donation : donatio mortis causa and donatio 
inter vivos (including donatio propter nuptias, which 
has been described already). 

A donatio mortis causa was a gift in anticipation 
of and conditional upon death, and in the time of 
Justinian it had to be completed by delivery ; but 
if it were made in the same form as that required 
for codicils, with five witnesses, it would operate as 
a legacy to transfer the property upon death. ^ The 
lex Cincia de donis {infra) had no application to it. 
A, who expects to die, wishes himself rather to keep 
some piece of property than that the donee, B, shall 
have it, but prefers that B shall have it rather than 
the heir. 2 Such a gift, effectuated by delivery, might 
take one of two forms : A may give the dominium of 
the object to B at once, subject to the condition that 
the dominium is to be retransferred to A if he does not 
die, or A may merely give B the possession of the 
object, B’s acquisition of the dominium being con- 
ditional on A’s death. Inasmuch as a donatio mortis 
causa was revocable at any time before death, it was 
unlike a donatio inter vivos, which, as a general rule, 
could not be revoked ; and since a donatio mortis 
causa took effect, at any rate in possession, at once, 
it was unlike a legacy, which did not take effect until 
the donor had died and the heir had entered. Formerly 
there were many differences in the way in which 

1 See, for the details of Justinian’s enactment, Cod. viii. 56. 4. 

^ Cum Tnagis se quis velit habere, quam eum, cui donalur, magisque eum 
cui donat, quam heredem suum (J. ii. 7. 1). 
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donations of this sort and a legacy were treated ; e.g. 
they were not subject to the lex Falcidia, or to the 
leges Julia et Papia Poppaea ; but these differences 
were gradually removed, donations mortis causa being 
made subject to the same rules as legacies, and in 
Justinian’s time so few were left that he was led to 
state liae mortis causa donationes ad exemplum lega- 
torum redactae sunt per omnia J a statement which needs 
qualification, since some differences still existed, the 
most important of which were {a) the essential dis- 
tinction that whereas a donatio took effect at once, a 
legacy did not until the heir entered, (b) SLfiliusfamilias 
could, with his pater’s assent, make a good donatio 
mortis causa out of his peculium profectitium, though 
he could not bequeath it. 

Donatio inter vivos. — It would seem that under the 
old law there were only three ways in which a gift of 
this sort could be iriade. A wishing to benefit B — 
(i.) Might make over the subject-matter of the 
gift by mancipatio or injure cessio, or by traditio, if nec 
mancipi, for all of which donatio was a justa causa ; or 
(ii.) A might bind himself to make the gift by the 
formal verbal contract stipulatio ; or 

(iii.) If B were his debtor, A might release the debt 
by acceptilatio. 

In other words, a mere informal agreement to give 
had no more effect in early Boman law than it has in 
England to-day. The lex Cincia {circa 204 B.c.) pro- 
hibited (except in the case of gifts in favour of near 
relatives and patrons) all gifts beyond a certain (but 
unknown) amount, and seems to have required all 
gifts over that amount to be actually transferred 
(by mancipatio, effectuated by traditio or the like), 
1 J. ii. 7. 1. 
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otheiAsdse they were to be revocable by the donor, but 
there was no other penalty, so that the law has been 
described as of imperfect obligation (fex imperfecta). 
It follows that if the gift had been conveyed and 
delivered, even though delivery alone might not 
suffice to transfer the ownership, the Ux could have 
no operation, but if the property forming the gift 
had been, say, mancipated but not yet delivered, 
though the ownership passed, yet if the donor changed 
his mind and refused to deliver, thus forcing the donee 
to vindicate, such vindicatio could be defeated by the 
donor by the exceptio legis Cinciae, but not by his heir 
{morte Cincia removetur). Antoniaus Pius provided 
that, as between parents and children, a mere informal 
agreement should be actionable. Gifts exceeding 
200 soHdi were required to be registered in the acta 
by Constantins Chlorus unless made in favour of 
people excepted from the lex Cincia,^ but these too 
were brought under the ordinary rule by Constantine, 
who required registration for aU gifts. Justinian 
considerably modified the law. 

(1) He seems to have generalised the provisions 
of Pius, not confining these to children. A pactum 
donationis was to be binding. Hence in the case of 
a res corporalis the donor was under a duty to make 
traditio, and in other cases the promise was made 
enforceable by action. 

(2) The gift was only to require registration if it 
exceeded 500 sobdi, and certain gifts, even though of 
greater amoimt, were valid without registration ; e.g. 
to redeem captives, or made by or to the Emperor. 
Gifts requiring registration and not fulfilling the 
requirement were only void as to the excess. 

^ But see Girard, pp. 994-999. 
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• (3) He simplified tte law as to revocation (which, 
had previously been exceptionally allowed) by pro- 
viding that any donor might revoke, but only for the 
legal reasons Justinian specified; e.g. where the person 
to whom a gift had been made on condition failed 
to comply with it, or where he was guilty of gross 
ingratitude^ 

V. Lex, or title by statute. Ulpian,^ who alone 
gives this heading, states that we acquire property in 
a lapsed {caducum) or forfeited (ereptonum) testa- 
mentary bequest by virtue of the lex Papia Poppaea, 
and in a legacy by the XII Tables. These subjects 
will be considered later, in discussing universal 
succession by will. 

VI. Adjudicatio is the award of a judge in a suit 
for partition. If two or more persons are co-owners 
of property (e.g. as heirs or partners) they may, if 
sui juris and competent to act, agree how the property 
is to be divided up, so that each may, instead of being 
co-owner of the whole, become sole owner of part, 
and having come to this agreement they will carry it 
out by each conveying (e.g. by mancipatio) to the 
others the shares respectively allotted to them. But 
if they cannot agree, or are under disabiUty, the 
assistance of the law court is necessary and the judge 
will decide how the property ought equitably to be 
divided, and will then by his award (adjudicatio) vest 

1 At the end of this title Justinian mentions what he terms another 
mode of acquisition under the old civil law, viz. ■per jus adcrescendi. He 
refers to the old rule, that if one of several masters manumitted a slave 
without the consent of the rest he lost his share in the slave. The subject 
seems hardly important enough to deserve separate mention as a ■modus 
acquirendi. 2 Reg. xix. 17 . 
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in eacli, without any conveyance, the share which it 
is decreed he shall receive. Adjudicatio is, therefore, 
a mode of acquiring property, because the award 
gives A what previously belonged to A, B, and C. 


Section IV. Rights in Rem over the Property 
of Another 

Up to this point the acquisition of res singular has 
been discussed from the point of view of acquiring 
the entire ownership of the thing. We have now to 
consider how a man may have a right in rem with 
respect to property owned by another ; in other 
words, we have to deal with jura in re aliena. 

These rights in another’s property, though they 
may arise from contract, must be distinguished from 
rights resting merely on contract, for if the right is 
of this latter kind, as where B borrows a book from 
A, it confers only a right in personam, i.e. against 
the lender, whereas the jura in re aliena now under 
consideration imply that the ownership itself is in a 
sense split up. Though the dominium remains in 
the person whose property is subject to the right, 
this right, which is ordinarily among those which are 
the consequences of ownership, has become detached 
from the owner and vested in one who is not the owner, 
and so limits the owner’s rights with respect to his 
property, such right being in rem. If, e.g., A has the 
right { jus in re aliena) of walking over B’s field, though 
the field remains in the ownership of B, his full rights 
as owner are diminished, pro tanto, by A’s right, and 
this right A can assert not only against B but against 
anyone who interferes with its exercise. The exist- 
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ence of a, jus in re aliena then requires (1) that A is 
the owner of some res corporalis ; (2) B has a right 
or rights with respect to A’s property ; (3) which are 
in rem ; and (4) fetter in some way the full rights of 
ownership which ought to be A’s. 

The jura in re aliena recognised by Roman law 
are — 

(1) Servitudes. 

(2) Emphyteusis. 

(3) Superficies. 

(4) Pignus and hypotheca. 


Subsect. 1. Servitudes 

A servitude is a res incorporalis, and may be defined 
as a proprietary right vested in a definite person or 
annexed to the ownership of a definite piece of land, 
over land or other property belonging to another 
person, and limiting the enjoyment by that person 
of his property in a definite manner. 

General principles of servitudes. 

1. A servitude can be considered from two points 
of view, that of the person entitled to it, and that of 
the person (or property) subject to it. Viewed from 
the standpoint of the latter, there is never any duty 
to do something, but either to permit the former to 
do something where the servitude is positive, e.g. to 
exercise a right of way, or not to do something which 
but for the servitude he would be entitled to do 
(negative servitude), e.g. not to build so as to obstruct 
the light which the dominant tenement is entitled 
to receive : Servitutiwn non ea natura est, ut aliquid 
faciat quis . . . sed ut aliquid patiatur aut non faciat. 
There seems to be one exception, for in the case of 

N 
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a right of support {servitus oneris ferendi) there was 
a duty to keep the wall in repair. But this duty 
may not be part of the servitude, or else the case is 
anomalous. 

2. A servitude can only exist over another’s 
property : no man can have a servitude over his own 
property. Thus if A, the owner of Blackacre, has a 
right of way over a neighbouring property called 
Whiteacre, owned by B, then, if A were to buy White- 
acre, the servitude would be extinguished : nulli res 
SUM servit. 

3. A servitude can only exist over tangible pro- 
perty, and not with respect to a mere right, Servitus 
servitutis esse non potest : there cannot be a servitude 
of a servitude. 

4. As there can be no justification for imposing 
a burden upon a person or his property unless there 
is a correspondiag benefit to some other person or 
property, it follows that, Quotiens servitus nec hominum 
nee praediorum interest, non valet. A servitude 
cannot be purely burdensome ; it must be advan- 
tageous to some person or property, or it is void. A 
corollary from this is the maxim servitus civiliter 
exercenda est : a servitude must be exercised with 
due moderation, since the law merely tolerates such 
restrictions on ownership as are absolutely essential 
in the interests of another. 

Classification of servitudes. 

1. Positive and negative. — In the former case the 
person entitled to the servitude may do something in 
relation to the servient property, e.g. in the case of 
right of way over another man’s land ; if negative, he 
may restrain the owner from exercising some right 
which but for the servitude the owner might avail 
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himself of ; e.g., an owner of land can, prima facie, 
build to any height he pleases, but if another has the 
servitude known as the jus ne luminibus qfficiatur 
(right to light), the owner .cannot build so as to 
obstruct his lights. 

2. Besides being classified as positive and negative, 
servitudes may be divided into praedial and personal, 
and praedial servitudes are subdivided into rustic and 
urban. 

A praedial servitude occurs where the owner of 
one property (called the praedium dominans) has in 
virtue of his ownership of that property the right to 
some advantage over the neighbouring property (the 
praedium serviens) of some other person. In the case 
of these praedial servitudes the servitude is regarded, 
not as annexed to the person entitled or subject to 
it, but as annexed to the two properties, hence omnes 
servitutes praediorum perpetuus causas habere debent ; 
e.g., praedium X has the right of being supported by 
praedium Y ; A happens to be the owner for the time 
being of X, and B of Y, and therefore A enjoys and B 
is subject to the servitude. But after they have died 
or parted with their estates the servitude will go on 
(for it has perpetuae causae, being attached to the 
praedia and not to A and B merely), and will be 
enjoyed or borne by all subsequent owners of the two 
properties. 

An urban praedial servitude is not necessarily, as 
the name would suggest, one where the properties 
are in a town ; it is where the servitude is attached to> 
a building, as opposed to a rustic praedial servitude 
where the servitude is attached to land. Examples 
of urban servitudes are — 

(a) Right of support, servitus oneris ferendi. 
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(6) Right of inserting a beam into a neighbour’s 
wall (tigni immittendi). 

(c) The right that a man has that his neighbour 
shall permit rain-water from the former’s house to 
flow into or over his premises {stillicidii avertendi), 
and the right of ‘ ancient lights {ne luminibus officiatur). 
Justinian speaks also^ of a right a man has not to 
receive his neighbour’s water, and in the Digest a jus 
altius tollendi is mentioned. It is not clear what is 
meant ; prima facie, unless subject to a servitude a 
man has a right (which is not itself a servitude, but an 
ordinary right of property) that his neighbour shall 
not cause him damage by inundating him, and, in 
the same way, the owner of property has, as such, 
unless subject to a servitude, a clear right to build 
as high as he pleases. Possibly the writers of the 
passages mentioned, when they spoke of the right of 
not receiving water and the right altius tollendi, were 
confoimding what may be called the natural rights 
of an owner of property with servitudes in the strict 
sense. 

Examples of rustic praedial servitudes are — 

{a) Iter, the right a man may have of passing on 
foot or horseback over another’s land. 

(6) Actus, the right of driving beasts, with or 
without carts or other light vehicles. 

(c) Via, which includes the two former and author- 
ises the use of the road for all purposes (so that no 
injury, e.g. to trees, be done) ; even for dragging 
heavy vehicles along it, which the person having 
the jus actus could not do. Further, the person who 
enjoyed jus viae could, in the absence of express 
agreement, insist upon having the road of the width 
1 j. ii. n. 1 . 
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provided by the XII Tables, viz. eight feet on the 
straight and sixteen feet where it turned (fiexum) and 
changed its direction. 

(d) Aquaeductus, the right of conducting water 
through the land of another. 

(e) Aquaehausius, of drawing water from another’s 
land. 

(/) Pecoris ad aquam appulsus, the right of 
watering cattle on another’s land. 

(g) Pascendi, of feeding cattle on another’s land. 

(h) Calais coquendae, of burning lime, and 

{%) Harenae fodiendae, of digging sand. 

A personal servitude is where the person entitled 
to the right enjoys it, not as the owner of property, 
but because he, the individual in question, has acquired 
it in his private capacity. Of personal servitudes 
there were only four kinds : 

1. Usufructus. 

2. Usus. 

3. Habitatio. 

4. Operae servorum vel animalium. 

1 . Usufructus is defined as jus alienis rebus utendi 
fruendi, salva rerum substantial the right of using and 
enjoying property belonging to another provided 
the substance of the property remained unimpaired. 
More exactly, a usufruct was the right granted to a 
man personally to use and enjoy, usually for his life 
or until capitis deminutio,^ the property of another 
which, when the usufruct ended, was to revert intact 
to the dominus or his heir. It might be for a term of 

^ J. ii. 4 pr. 

^ Until Justinian any kind of capitis deminutio destroyed the usufruct. 
Justinian provided that capitis deminutio minima was not to have this 
effect. 
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years, but even here it was ended by death, and in 
the case of a corporation (which never dies) Justinian 
fixed the period at 100 years. A usufruct might be 
m land or buildings, a slave or beast of burden, and in 
fact in anything except thiugs which were destroyed 
by use {quae ipso usu consumuntur), the reason, of 
course, being that it was impossible to restore such 
things at the end of the usufruct intact {salva rerum 
substantia). But the Senate ^ permitted a quasi- 
usufruct to be created by will even in regard to things 
of this kind ; the usufrmtuarius could not undertake 
to restore them, but he was made to give security and 
to undertake (by a cautio) that when the usufruct 
ended he or his heir would restore the capital value 
of the things comprised in the usufruct to the testa- 
tor’s heir. The destruction of usufruct by capitis de- 
minutio, even minima before Justinian, was a cause 
of great inconvenience, but was circumvented by legal 
ingenuity. One method was to give it in singulos 
annos for every successive year, so capitis deminutio 
would only affect it for the year in which it occurred. 
Another method commonly employed was to accom- 
pany the gift or grant of the usufruct with a provision 
for successive gifts if the first terminated by capitis 
deminutio. 

Duties of the usufructuarius. — In all cases the 
usufructuarius was boimd to show the same degree of 
care in relation to the property as a bonus pater- 
familias, and was therefore liable, as we should say, 
for ‘ waste ’ ; ^ he could not use the property for any 
purpose other than the agreed one, nor alter the 

^ Probably about the time of Augustus. 

^ But not to the extent of having to rebuild what was ruinous and 
had fallen down from age. 
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character of the property ; if the usufruct were of a 
house, the usufructuarius had to keep it in ordinary 
repair, if of a flock, to replace any of the flock which 
chanced to die, out of the young, which otherwise 
belonged to him ; and he was bound to restore the 
property, whatever it was, unimpaired. These duties 
were usually secured by a cautio usufructuaria, the 
cautio in the case of a quasi-usufruct being limited, 
as already stated, to an undertaking to restore their 
value. 

Rights of the usufructuarius. — He was entitled to 
the possession and enjoyment of the property and, 
although he could not, legally, transfer the usufruct to 
another, he could let or sell the use and enjoyment 
of it. He was not liable for accidental loss or damage. 
If the property in question were a farm he was entitled 
to its ordinary produce, and acquired by fructuum 
perceptio the fruits, in which were included the young 
of animals, but not the children of a female slave. If 
the property were a slave the usufructuarius was 
entitled to his services, provided they were the slave’s 
usual work, and, as already pointed out, the usu- 
fructuarius acquired whatever the slave made by his 
own work {ex operis suis) or by the property of the 
usufructuarius {ex re nostra). 

2. JJsus was a personal servitude like usufruct, 
but it impKed merely the usus or bare enjoyment of 
the property apart from fructus or fruits, except 
so much of the produce as sufficed for the needs of the 
household. The usuarius was also distinguished from 
the usufructuarius in that he could not sell or let the 
enjoyment of the property to another. So if the usus 
were of a house, the usuarius might hve in it himself 
with his wife and children, but could not permit 
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another to occupy it in his place. He could, however, 
take in pajung guests.^ 

3. Habitatio . — It was at one time doubted 
whether this and the next personal servitude {operae 
servorum) were to be treated as distinct species of 
servitudes, but by Justinian’s time it was established 
that they were so distinct. Habitatio implied the 
use of a house, together with the right to let it, and 
(urJike usufructus and usus) it was never lost by 
capitis deminutio minima or non-user. 

4. Operae servorum vel animalium (though not 
mentioned in the text of the Institutes) constituted 
another kind of personal servitude, and the expres- 
sion implies that the person who enjoyed the servitude 
had the right (like a usufructuarius) to the service of 
a slave or animal, but the differences between this 
servitude and a usufruct are that neither (a) death,® 
nor (6) capitis deminutio minima, nor (c) non-user 
operated to extinguish the right. 

Servitudes : hoiv created . — ^According to the civil 
law the normal way of creating a servitude was by — 

(1) In jure cessio (in the case of all praedial servi- 
tudes), the fictitious lawsuit in which the plaintiff 
claimed that he had, e.g., the right of walking over 
the defendant’s land, and the defendant acquiesced. 

(2) A rustic servitude, being a res mancipi, could be 
created by mancipatio. 

These were both obsolete under Justinian. 

(3) A servitude might also be created at jus civile 
by deduitio ; i.e. A makes mancipatio or in jure cessio 
of his land or house to B, and at the same time 
reserves to himself [deductio) a servitude m relation to 

^ J. ii. 0 . 2. 

® I.e. of the person entitled ; but authoritj on this point is scanty. 
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it. There could be no deductio in a conveyance by 
traditio. Probably from a comparatively early date 
a servitude might also be created ; 

(4) By will {testamento), e.g. a testator leaves his 
slave (Stichus) to B, subject to a usufruct in favour 
of A, and this seems to have been the common way 
in which personal servitudes arose. 

(5) A servitude might also arise from a partition 
suit [adjudicatio). A and B are co-owners of two 
neighbouring houses ; the judge awards one to each 
in severalty, and gives each a right of support against 
the other. 

(6) Usucapio was a means of acquiring a servitude 
till the lex Scrihonia forbade it, though it is not 
easy to understand how a res incorporalis could 
possibly be possessed. In later law hoc jure utimur ut 
servitutes per se nusquam longo tempore capi possint, 
cum aedificiis possint ; but, as the passage suggests, 
the acquisition of a building by usucapio carried with 
it any servitudes affecting it. 

(7) Quasi-traditio accompanied by acquiescence in 
the exercise of a servitude first received praetorian 
protection and was generally recognised by Justinian. 

(8) Land in the provinces being res extra commer- 
cium, the old methods of injure cessio and mancipatio 
were obviously incapable of being used to create 
servitudes therein, and no peregrinus could acquire 
any servitude by a jus civile method. To cure these 
defects a new method of acquiring servitudes arose 
by pact and stipulation, i.e. by agreement of the 
parties {pactum) reinforced by a stipulation for a 


^ At first a servitude so created probably did not, like a true praedial 
servitude, constitute a, jus in re aliena ; like most rights created by con- 
tract, it merely conferred & jus in personam, but under praetorian influ- 
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penalty in case the pact, which was not itself action- 
able, was disregarded. It was followed by a quasi- 
traditio in the case of a positive servitude. 

(9) We also find another method of acquiring 
servitudes jure praetorio, viz. praescriptio longi tem- 
poris, i.e. rminterrupted exercise of the right {quasi- 
possessio) for ten years inter praesentes, twenty 
inter absentes ; a method, like pacts and stipulations, 
at first confined to provincial lands, and afterwards 
extended to Italy and Rome. 

In the time of Justinian the difference between 
solum Italieum and solum provinciale was abolished, 
and in jure cessio and mancipalio had become ob- 
solete methods of conveyance. The ordinary methods, 
therefore, of creating servitudes were — 

(1) By pact and stipulation ; but a servitude 
might also arise (2) by deductio, i.e. being reserved 
when property was conveyed to another by the then 
common method, traditio. (3) By quasi-traditio, fol- 
lowed by suffering the exercise of the right. (4) By 
praescriptio longi temporis, the period being the same 
as under the praetorian law. (5) Testamento. (6) 
Adjudicatione ; and (7) exceptionally, lege, e.g. the 
father’s usufruct of half his son’s peculium adventitium 
after emancipation. 

No transfer of a servitude to a third person was 
possible. This has already been pointed out in the 
case of personal servitudes, but it is equally true of 
praedial servitudes ; they passed, of course, on aliena- 
tion of the praedium dominans, as the liability passed on 
the transfer of the praedium serviens, but never per se. 


enoe it had come, by the time of Gains, to confer rights in rem, for Gains 
treats it as nndonbtedly creating a servitude in the ordinary sense, at any 
rate for provincial land (G. ii. 31). 



II 


JUS QUOD AD RES PERT IN ET 


187 


Servitudes end — 

1 . If the servitude is a personal one, by the death 
or capitis deminutio of the person entitled. Capitis 
deminutio minima, however, never produced this 
result in the case of habitatio and operae servorum, 
and imder Justinian it had no effect in the case of 
any servitude. 

2. In the case of a usufruct, by the usufructuarius 
wantonly abusing his rights [non utendo per modum). 

3. In the case of praedial servitudes by the per- 
manent destruction of the praedium dominans. 

4. By destruction of the thing subject to the 
servitude : est enim jus in corpore : quo subhto et 
ipsum tolli necesse est ; and though Justinian is here 
speaking of usufruct only, the statement is true of 
all servitudes, whether praedial or personal. 

5. Merger, i.e. the servitude and the property 
subject to it become vested ia the same person, the 
servitude is at an end, for nulli res sua servit. Ex- 
amples of merger are — 

(a) Where the servient owner acquires the domi- 
nium of the praedium dominans ; ^ or 

(i) Where he succeeds as heres to the property of 
the other. 

6. Non-user. Habitatio and operae servorum were 
never lost in this way.^ Under the old law non-user 
of a thing in usufruct or in usu extinguished the 
right in one year in the case of a movable, two in the 
case of immovable property, and two years non-user 
extinguished praedial servitudes, subject to this, that 
in regard to urban praedial servitudes time did not 

1 J. ii. 4. 3. 

^ The reason for their peculiarities is said to be that they were granted 
for maintenance. 
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run until the person subject to the servitude had 
done some act clearly showing that he treated the 
servitude as at an end ; e.g. raised his house higher 
than the servitude permitted {usucapio lihe'iiatis). 
If the servitudes affected proviucial soil the periods 
were ten and twenty years. These last-mentioned 
periods were adopted by Justinian for all cases, but 
in the case of urban servitudes usucapio libertatis was 
still necessary. 


Subsect. 2. Emphyteusis 

Emphyteusis,^ and the two following jura in re 
aliena {superficies and pignus) are not dealt with in 
the text in this place {i.e. after Servitudes), but since 
all three are undoubtedly rights in other people’s 
property it is convenient to mention them here. 

Gains, in dealing with the contracts of sale {emptio- 
venditio) and hire (locatio-conductio), remarks that 
they have so much in common that it is sometimes 
difficult to see the distinction between them ; as, 
e.g., when land is hired in perpetuity, on condition 
that so long as the rent is paid the lease is to con- 
tinue ; and Gains adds that the better opinion is [magis 
placuit) that the contract is one of hire {locatio- 
conductio). A constitution of Zeno (lex Zenoniana), 
however, determined that this method of letting 
land was neither sale nor hire, but a special, juristic 
transaction standing by itself, and it is known as 
Emphyteusis. 

In the time of Gains this kind of letting would 
occur when a municipal corporation or a college of 

^ For Emphyteusis, see J. iii. 24. 3 ; G. iii. 145. Superficies in this 
sense is not dealt with by either writer. For Pignus, see J. iii. 14. 4 ; 
G. ii. 60. 64 ; iii. 200. 204 ; iv. 62. 
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priests granted perpetual leases to husbandmen, re- 
serving a rent in kind, but later, in the Eastern 
Empire, this method came to be adopted in imperial 
grants, and, later still, by private persons. And the 
right of the emphyteuta, from being only a contractual 
right, giving merely a jus in personam against the 
landlord, gradually became a right in rem, entitling 
him to defend his possession against all the world. 
The two branches of the institution were combined 
in the fifth century. The grantor or landlord retained 
the dominium of the property, which gave him the 
right to receive the rent from the tenant, and in 
certain events to forfeit the lease {e.g. if the rent were 
unpaid for three years). ^ The tenant {emphyteuta) 
could only assign with consent, and the landlord in 
such a case had the right of pre-emption ; i.e. he had 
the right to buy the land from the tenant at the price 
he was prepared to sell it to the third person. The 
emphyteuta became entitled to the profits of the land 
by fructuum separatio ; he could mortgage the land, 
and create servitudes over it and his rights passed to 
his heir or testamentary devisee. 


Subsect. 3. Superficies 

Superficies, which owes its origin to the praetor, 
stands to houses as emphyteusis to agricidtural land, 
and represents the Roman long lease (either in per- 
petuity or for a long term) of land for building pur- 
poses. The lessee built the house, which thereupon 
(since superficies solo cedit) became the lessor’s pro- 
perty. But the lessee acquired rights in rem to the 

^ Two years in the case of the landlord being an ecclesiastical or 
charitable body. 
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extent of Ms interest, and in return for the use of the 
land and house paid a rent. 


Subsect. 4. Fiducia, Pignus, and Hypotheca 

This is the Roman mortgage (real security) and 
in its early form {fiducia) bears a great likeness to the 
old English mortgage of real property, where the 
debtor, by a feoffment (or symbolical delivery of the 
land), made the creditor owner of it, subject to a 
condition that he would reconvey, i.e. make a re- 
feoffment to the debtor if he repaid the money lent 
(principal) and interest on a day named. 

At Rome a mortgage of res mancipi, whether 
movable or immovable, was origmally effected by the 
borrower conveying to the lender {fiduciarius) the 
property which was to secure the debt, by in jure 
cessio or mancipatio, so as to make the lender dominus. 
The lender then undertook by a fiducia to make recon- 
veyance when principal and interest were repaid. 
Since he was dominus the lender could at law reahse 
his security {i.e. sell it), pay himself out of the pro- 
ceeds, and hand over the balance (if any) to the 
borrower ; but the free exercise of this power was 
impeded, in equity, by the fiducia, which bound him, 
on repayment, to give the debtor his property back ; 
he might legally sell, but if the debtor suffered damage 
thereby he could compel the creditor by the actio 
fidiuciae (condemnation in which carried infamia) to 
make compensation. It follows that the debtor’s 
right of redemption {i.e. getting his property back on 
repayment of everything due) was not limited in point 
of time, and this and the fact that fiducia applied to 
movable as well as immovable property, are the chief 
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difEerences between the Roman institution and the old 
English mortgage, which only applied to freehold 
property in land, and in which, if the day named for 
repayment passed, the land originally became the 
absolute property of the creditor (mortgagee). A 
similar effect with respect to redemption, however, 
might be produced at Rome by special agreement 
(lex commissoria), providing that the fiducia was to 
become void in default of payment at an agreed date. 
It is obvious that in this form of security the mort- 
gagee acquired rights of wide extent ; he became, in 
fact, more than a person with a jus in re aliena, for 
he was dominus, save so far as the fiducia limited his 
ownership. But in spite of the one clear advantage, 
that the debtor could not deal with his property to 
the detriment of the lender {e.g. by fraudulently 
creating a second or third mortgage), there were many 
defects attaching to fiducia as a form of security. 
Since it was carried out by means of the civil law 
conveyances it had no application to peregrini or to 
land in the provinces ; further, fiducia, at any rate 
at law, placed the debtor very much at his creditor’s 
mercy, for although he could get compensation under 
the fiducia from the creditor who, e.g., unfairly sold, 
he could not ‘ follow the property ’, i.e. get it back 
from a third person who had bought it ; and, in 
strict law, he became, at best, from the moment of 
conveyance tenant at will {precario) to his creditor.^ 
It applied only to res mancipi, since a fiducia could 
only be attached to the conveyances by which these 
were transferred. 

The next form of mortgage is pignus, i.e. a real 

^ A mortgagor in England, where the mortgage is a legal mortgage, 
was till recently in exactly the same position. 
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contract. Here the borrower made traditio of the 
thing pledged, and the creditor acquired, not, as before, 
dominium, but possession of the object in question, 
such possession being protected by interdicts pro- 
vided by the praetor. Probably the older form was 
replaced by this, when by the introduction of inter- 
dicts in the praetor’s edict, possession came to be 
recognised and protected as such, i.e. apart from the 
element of dominium. This kind of mortgage was 
less formal and cumbrous than the older method, and 
though clearly to the advantage of the debtor (for he 
retained the dominium of his property) was not very 
favourable to the lender, who was not entitled to the 
use ^ of the property in mortgage [itaque si .. . 
creditor pignore . . . utatur . . . furtum committit),^ 
and had no right of sale in the absence of agreement ; 
so that it was sometimes specially agreed — (o) that 
the creditor might sell, in which case he could convey 
the dominium, the debtor receiving any surplus money 
there might be ; or (6) by a lex commissoria, that the 
property {i.e. the dominium of it) was to become the 
creditor’s if the loan was not punctually repaid. A 
further defect of this kind of security was that though 
some things might be mortgaged in this way {e.g. 
land in the provinces) which could not have been 
mortgaged by the old fdueia, yet it was still impos- 
sible to give as security anything which was incapable 
of physical delivery, and it was equally impossible to 
mortgage the same thing to two different persons 
{plures eandem rem in solidum possidere non possunt). 
In this form the creditor’s right may be described as a 

^ Antichresis was a form of pignus where the lender might take the 
fruits and profits by way of interest. 

2 J. iv. 1. 6. 
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qualified jus in re aliena ; it was not a strict riglit in 
rem, because he had not the actio in rem against 
third persons, but he had possession and could have 
recourse to the ordinary interdicts. 

Hyfotheca (which was a pactum praetorium^) was 
a form of mortgage resting merely on agreement, 
neither the dominium nor the possession passing to 
the creditor, first introduced as between landlord 
and tenant (as a means by which the latter could 
mortgage his property and crops to secure his rent) 
and subsequently extended to all cases. Its essence 
is that the creditor can claim possession from the 
debtor if necessary by an interdict ; can assert his 
rights by an action in rem against third parties,^ and 
has a right of sale. The chief advantages of hypo- 
theca as opposed to the older forms were — (a) the 
borrower kept possession of his property, but the 
lender was adequately secured ; (/3) many more ob- 
jects could be pledged, e.g. a slave-child yet unborn ; 
( 7 ) a general charge could be created, i.e. over the 
whole of a person’s property, and was sometimes im- 
plied {i.e. although there was no express agreement) 
by law {tacita), e.g. in the case of the married woman 
in respect of her dos. Such a charge was also im- 
plied in favour of the landlord of a house, who had a 
tacita hypotheca to secure his rent over things invecta 
et illata ; and the landlord of a farm had a like charge 
over his tenant’s crops. On the other hand, this 
method of creating security made frauds on the part 
of the borrower far easier than under the ancient 
method oijiducia. 

Hypotheca having thus many advantages over 
1 P. 346. 

® So that the creditor had a true,;«5 in re aliena. 

O 
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pignus its rules came gradually to be applied to that 
kind of security also. In the time of Justinian the 
mortgage by way of fiducia had entirely disappeared, 
and the relation created by pignus and Jiypoiheca 
was exactly the same, save that in the former pos- 
session passed, whereas in the latter it remained with 
the borrower. The borrower’s action to enforce his 
rights was the actio pigneratitia ; the lender had — 
(1) the interdicts Salvianum and quasi-Salvianum 
to get possession of the property ; (2) the actio 
Serviana and quasi-Serviana to enforce his security 
at law. The interdictum Salvianum and the actio 
Serviana were applicable only to landlords ; the 
interdictum quasi-Salvianum and the actio quasi- 
Serviana, later called actio hypothecaria, availed any 
kind of creditor. By the time of Ulpian the right of 
sale had become implied in every mortgage (instead 
of resting on express agreement), and, in Justinian’s 
time, could be exercised— (a) provided the agreed 
day had passed and notice requiring repayment had 
been given, followed by two years’ default, and (/S) 
the sale must be bona fide, and no interested person 
must bid. Any surplus belonged to the borrower. 
It remains to notice that the old lex commissoria 
providing for foreclosure, i.e. that the borrower was 
to lose his right to redeem on failiug to make punctual 
payment, after being declared void by Constantine, 
was reintroduced in a modified form by Justinian, 
e.g. where a sale was impossible. 

Owners who could not alienate. — Usually the right 
of alienation is an integral part of ownership, but 
considerations of public policy may dictate restric- 
tions. Thus a pupillus could not alienate without 
the auctoritas of the tutor, which was also necessary 
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in tlie case of a woman in ferpetua tutela with, respect 
to res mancipi. Furiosi and prodigi inter dicti were 
prohibited from alienating. The husband who was 
the owner of dotal land was under the same prohibi- 
tion. A res which was the subject of htigation {liti- 
giosa) if alienated, might give rise to a restitutio in 
integrum. Property transferred subject to an express 
agreement that it was not to be alienated, and pro- 
perty, the ownership of which might be determined by 
the fulfilment of some condition, were, in the former 
case, not alienable, though Justinian made certain 
changes if it was given under a will, and, in the latter, 
alienation could not affect the destination of the 
property on the determination of the condition. 

Non-owners who could alienate. — Tutors and cura- 
tors under the circumstances already noted ; persons 
in power duly authorised to make an alienation, but 
with certain restrictions as to the method to be 
employed ; the creditor pignoris (pledgee), at first by 
express agreement, later the power was implied. The 
most important case was where an extranea persona 
authorised by mandate effected the sale. This was 
probably not at first possible, but by the time of 
Gaius the procurator, who had a general and not 
merely specific authority, could effect the alienation 
and give title. 

Acquisition through others. — In the case of persons 
in power, like the slave or thefiliusfamilias, all acquisi- 
tions went to the dominus or paterfamilias, subject 
to the rules about the son’s peculium already con- 
sidered. Wives in manu and persons in mancipii 
causa were in the same position. A slave in usufruct, 
acquired for the usufructuary in two cases, by his 
labours, and out of the property of the usufructuary ; 
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in other cases the acquisition was for the dominus. 
But the case of the extraneus (procurator) needs 
special attention. Originally acquisition of neither 
oVnership nor possession could be acquired through 
extraneae personae. So if I commissioned B, a person 
not in power, to buy a plough for me, when he bought 
it it was his ; he had to make a second traditio to me 
before I could become owner. If he sold it to some- 
one else instead, I could not claim it, though I had 
a remedy against my agent on the contract {man- 
datum) between us. But I could possess through an 
extranea persona something I had acquired and which 
he held for me. Labeo favoured the acquisition of 
possession through an extraneus, but Gaius denied that 
any acquisition could be made through him. With 
the growth of commerce the rule became too incon- 
venient to stand, so by the time of Paul and Ulpian 
you could acquire possession through an extranea 
persona and, therefore, also ownership, provided he 
acquired from an owner or the duly constituted agent 
of one ; if not, possession was acquired, and through 
this, by usucapion, ownership. But the principal did 
not begin to acquire possession tiU he knew of its 
acquisition by his agent. Severus put the rule laid 
down by Paul and Ulpian on a statutory basis.’^ 


Section V. Universal Succession 

Universal, as opposed to singular, succession means 
that one acquires, not a single res, whether corporeal 
(as a slave) or incorporeal (as a servitude), but an 
aggregate of rights and liabilities called a juris uni- 


^ J. ii. 9, 5. 
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ver situs. The universal successor assumes the whole 
of the legal clothing of the person to whom he suc- 
ceeds ; steps, as it were, iuto his shoes. He takes 
over his rights and liabilities of every kind ; ms 
property (res singulae), jura in re aliena, debts, and 
other obligations (such as rights of action for damages 
for breach of contract) owing to him, and the debts 
and obligations which he himself owes. All these 
make up the juris universitas (which is viewed as an 
abstract legal thing, a res incorporalis) which will pass 
to the successor, save that some few rights and obh- 
gations may be so personal to the individual con- 
cerned that they become extinguished altogether. 
Gains tells us that universal succession takes place 
if we have become heirs to anyone (which may be 
rmder a will or on an intestacy), or if we have obtained 
a grant of honorum possessio, or have bought the 
estate of an insolvent, or have taken anybody in 
adrogation, or married a woman by a mode by which 
she passed in manum.^ As a matter of fact the uni- 
versitas juris passed whether the woman were married 
really, or merely fictitiously by a coemptio fiduciae 
causa. There was also another kmd of rmiversal 
succession in the time of Gains, though he does not 
here refer to it, viz. in jure cessio Tiereditatis. 

Finally, as Justinian points out, a new kind of 
successio per universifatem was introduced by Marcus 
Aurelius, viz. addictio boiwrum libertatis causa ; and 
Justinian also notices as obsolete the ancient form 
under the S.C. Claudianum. 

All these forms of universal succession will be con- 
sidered or mentioned in the following order : 


1 G. ii. 98. 
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1. Testate succession. 

2. Intestate succession. 

3. Bonorum fossessio. 

4. Addictio bonorum lihertatis causa. 

5. In jure cessio hereditatis. 

6. (a) Bankruptcy. 

(6) Adrogation, marriage, and coemption, 
(c) The S.C. Claudianum. 


Subsect. 1. Testate Succession 

It is necessary to consider under this head — 

A. (i.) How wills were made ; (ii.) What was a 
codicil. 

B. The contents of wills, and rules to be observed 
in drawiag them up. 

C. Who could make, witness, or take benefits 
under them — testamenti f actio. 

D. How a will might become invalid. 

/ 

A. (i.) How a will was made. 

There can be little doubt that the earliest form of 
succession on death was not testate, but intestate 
succession. Early law knew nothing of the indi- 
vidual, it was concerned with the group, whether the 
tribe, the gens, or the family. In early Roman law 
the unit of the State was the family (earlier still it 
was, possibly, the gens). Of each family the 'pater- 
familias was the head ; he represented what Sir 
Henry Maine termed the small corporation, and 
managed its property and affairs. But although he 
managed the property, it belonged to the family, and 
it would not only have been opposed to the ideas, but 
would have destroyed the very organisation of early 
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society tad tte 'paterfamilias been able at bis death 
to give the property of the family away to another 
family or group. As Sir Henry Maine shows, how- 
ever, a time must come when these ideas weakin, 
when the individual begins to get a status apart from 
his family ; and, accordingly, the old conception at 
a comparatively early date became qualified. The 
property, instead of being considered as vested in the 
family, with the paterfamilias as manager, is treated 
as belonging to the paterfamilias, subject to certain 
claims on the part of the family which he can with 
difiiculty defeat. It is not a matter for surprise, 
accordingly, to find that at Rome the earliest form 
of will was one sanctioned by a legislative act of the 
populus — the testamenfum calatis comitiis. Twice 
every year the Roman people met in the Comitia 
Curiata for the purpose {inter alia) of giving assent 
and vahdity to the wills of the citizens. 

|..;j The will was made orally, and was probably only 
an exceptional expedient resorted to when there was 
a prospect of a failure of heirs in the direct line to 
continue the family succession and to imdertake the 
duty of attending to the family sacra. At first, pro- 
bably, the term ‘ will ’ for the proceedings is a mis- 
nomer ; in fact, they amounted, not to a testament, 
but to an adrogation.V A is an old man with no 
descendants in his power {i.e. no sui heredes ; if 
he dies his property will go to his agnates, or, failing 
them, to his gens. He accordingly takes, by adro- 
gation, B into his family as his filiusfamilias. On his 
death B, in the ordinary course of things, will become 

^ It will be remembered that adrogation was also effected in this 
Comitia. 

2 P. 210. 
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A’s suus heres, and succeed him to the exclusion of A’s 
agnates and of his gens. The comitial will is probably 
merely an extension of this idea, enabling a man to 
nctaiinate an heir to succeed on his death, a sort of 
post-obit adoption. The other form of wiU, in early 
times, was the testamentum in procinctu, the will made 
orally before the populus, no longer assembled in 
Comitia, but drawn up in battle array, a form of 
testament probably as limited in its operation as 
that made calatis comitiis. 

In course of time a third kind of will was evolved 
by the plebeians, who could not make a will in calatis 
comitiis, which was the ordinary form for all when 
Gains wrote, and which, like a will in its modern 
conception, became secret and revocable ; this was 
the will per aes et libram, the will made by means of 
a mancipation or fictitious sale. 

In its earliest form the proceedings were as fol- 
lows : A, who is about to die,^ sells for a nominal 
price 'hisfamilia, i.e. all his property, to B, the familiae 
emptor, or heir, and charges B to carry out his last 
wishes, which he orally communicates, e.g. with regard 
to the legacies ; ^ these oral directions being known as 
the nuncupative part of the will.® In this stage, of 
course, the will is neither secret nor revocable ; and, 
what is more striking still, it operates, not on A’s 
death (as a modern will), but at once. B has by a 
sale inter vivos bought A’s Jiereditas, and A, if he re- 
covers, may be dependent upon B (rmless, as suggested 
by Muirhead, there was a jiducia to allow A the 

^ 8i suhita morte urguehaiur (G. ii. 102). 

^ Gifts of specific items of property to relatives and friends. 

® Every wfil made per aes et libram consists of two distinct parts : 
the mancipaiio or fictitious sale, and the nuncupatio or oral directions : 
Nuncupare est enim palam nominare. 
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enjoyment of his property during his lifetime).^ In 
its next development, though the will is still piAlic 
and, probably, irrevocable, it does not operate until 
A’s death, when B, the familiae emptor, becomes iSs 
heir, and carries out such directions as to legacies and 
the like as A, the testator, had charged upon him in 
the nuncupatio. But by the time of Gaius (when the 
two early kinds of will were. already out of date) a 
great change had taken place in the mancipatory will 
{sane nunc aliter ordinatur quam olim solebat ; the 
familiae emptor is no longer the heir, but a mere 
figure,® to enable the mancipation to be carried out ; 
the real heir, upon whom the legacies are charged, 
being the person named by the testator, either orally 
m the nuncupatio, or, as was nearly always the case, 
in the written will. Accordingly, in classical times, 
the will per aes et libram might be secret ; it could be 
revoked, and it did not operate until death. 

The actual proceedings, as may be gathered from 
Gaius, were as follows : First,* the testator had his 
will drawn up on tablets, often by a skilled lawyer, 
and in it the heres was instituted, legacies bequeathed, 
and the other customary directions given. This in 
England to-day would amount to a legal will if duly 
signed by the testator as his last will in the presence, 
and with the signatures, of two witnesses. At Rome, 
however, a document so executed would, as a will, 
have been void. In order to make the will effective, 
to make it a legal will, the whole ceremony of a manci- 
pation had to be solemnly performed. Accordingly, 

* Cf. Muirhead, p. 150. 

2 G. ii. 103. 

® Alius dicis gratia propter veteris juris imitationem familiae emptor 
adhibetur (G. ii. 103). 

* Of course in the (unusual) case of an oral will this was omitted. 
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the tablets having been prepared, the testator, A, must 
get together five Roman citizens above puberty as 
witnesses, a libripens, and some friend, C, to act as 
familiae emptor. A then, pro forma, ^ sells (or manci- 
pates) his estate {familia to C, the familiae emptor. 
C, holding a piece of bronze in his hand, says to A, in 
effect, ‘ Let your familia and pecunia be mine (but 
only as a guardian and custodian) by purchase with 
this piece of bronze and these bronze scales,^ so that 
you may lawfully be able to make your will according 
to the statute ’d C then strikes the scales with the 
bronze which, as forming the nominal purchase money,^ 
he hands to A, and the mancipatio familiae — the 
fictitious sale of A’s estate — is at an end. All that re- 
mains is the nuncupatio, i.e. the pubhc declaration 
of the purposes for which C holds the property as 
custodian. A, therefore, holding the tablets upon 
which the will is written in his hand, declares, ‘ Ac- 
cording as it is written in these tablets, so do I give 
and bequeath, and so do you, Quirites, bear witness ’.® 
The business is then at an end, C is never heard of 
again ; when A dies the will, unless he has duly re- 
voked it or altered it (in which case the whole pro- 
ceedings must be gone through again), will be produced 
and opened, and the heir who is found to be named in 
it will become A’s legal heir. Mr. Roby sums up the 
proceedings in a very happy expression. ‘ In short 

1 Diets gratia. ^ Familia, id est pairimojiium. 

^ I.e. the scales held by the lihripens. 

* See for the exact words G. ii. 104. The .statute referred to is the 
XII Tables, and the particular provision probably is Cum nexum faciet 
mancipiimque uti lingua nuncupassit, itajus esto. The testator has just 
made a mancipium or mancipation, its effect will be according to the 
nuncupation he is about to make, viz. the publication of his wiU. 

® Est emm rmnei-paiio . . . imagimria quaedam venditio (G. i. 119). 

® G. ii. 104. 
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(to employ the terms of English law), the mancipation 
is a formal conveyance of the whole estate of the 
testator to the uses (or purposes) of his will, and the 
nuncupation is the declaration of uses.’ ^ It is to be 
noted here that the formula employed differs in 
important particulars from that of the ordinary 
mancipatio : there is no assertion, ‘ I say this thing 
is mine in quiritary right for it is natural that in such 
a ease no warranty should be required. Again the 
assertion is not of ownership but, so to speak, of 
trusteeship with respect to the familia. The statute 
referred to may be the XII Tables, for it was probably 
by a construction of certain clauses of this enactment 
that the power of testation was achieved. Maine 
holds that the plebeian mancipatory will required 
sanction on account of the posthumous effect of the 
mancipation, and that this was given by the XII 
Tables in the text still extant : Pater familias uti de 
pecunia tutelave rei suae legassit, ita jus esto.^ 

The so-called Praetorian will.— Two facts strike 
one about the will per aes et libram. First, the form 
is extremely technical and cumbrous. Every system 
of law requires a will to be executed with some sort 
of formality as a proof, not merely that the testator 
is serious, but that the document really is his will, 
and this is the essence of the transaction. But any 
reasonable man would be satisfied in these particulars 
by a form involving far less detail than that required 
in the classical law ; there can be little doubt, e.g., 
that a will is a real signification of serious intention 
if it satisfies the simple requirements of English law. 

Roby, i. 178. Cf. feoffment to the uses of the wOl before the Statute 
of Uses. 

^ See, too, Girard, p. 853 sgq. 
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Secondly, in spite of the many formalities involved 
in the will jter aes et libram, there was nothing to 
identify the will, when ultimately produced, with the 
tablets which the testator had held at the sale, for 
a brief moment, in his hand. To meet this second 
objection the practice seems to have grown up for the 
five witnesses, the libripens, and the familiae emptor 
{i.e. seven persons altogether) to seal up the will with 
their seals, which, of course, identified the document 
beyond doubt. The first objection (the unnecessary 
formalities) was, after a time, met by the praetor, 
who seems to have realised that the vital thing was 
that the will should be duly witnessed, and that the 
rest of the proceedings were really superfluous. The 
praetor, accordingly, if a will could be produced 
sealed with the seals of seven witnesses, granted 
honorum possessio {i.e. the beneficial enjoyment of 
the property) to the person named in the will {secundum 
tabulas). The praetor could not declare such person 
heres, nam praetor lieredem facere non potest, but he 
did the next best thing by giving him the property 
and protecting him in the possession of it ; and 
accordingly, although the mancipation had been 
defective or absent altogether, the praetor granted 
bonorum possessio to the person named heres in a 
properly sealed will. At first, however, this only 
amoimted to complete waA final possession where the 
mancipation was in due form, and the heir, therefore, 
heres jure civili ; ^ for, originally, this grant of bonorum 
possessio was juris civilis adjuvandi gratia merely, i.e. 
an additional remedy given by the praetor to the 
civil law heres ; and being only adjuvandi gratia, if 

^ Or, of course, where the intestate heir did not choose to eject the 
honorum possessor, e.g. because the hereditas was damnosa. 
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the mancipation had been absent or defective the 
testamentary heir who applied for and obtained 
bonorum possessio (because there was a duly sealed 
will) had no answer to the intestate heir who treated 
the will as invalid at law (as it was), and brought 
an action (kereditatis petitio) against the homrum 
possessor claiming the estate. Antoninus Pius, how- 
ever, altered the law and made bonorum possessio 
secundum tahulas juris civilis eorrigendi gratia ; if, 
after his rescript, a properly sealed will could be 
produced appointing B heres, B could not be deprived 
of the bonorum possessio he had obtained from the 
praetor by A, the intestate heir, even though there 
had been no mancipation. B therefore had all the 
practical advantages of heirship (in spite of the fact 
that, the will being invalid at jus civile, A was the 
legal heir) ; for B could defeat A’s petitio kereditatis 
by the plea of fraud {exceptio doU)J 

In the time of Gains, therefore, the civil law will 
was the will per aes et libram, and this was the only 
method of constituting a heres jure civili ; but a 
written wiU sealed with the seals of seven witnesses, 
though the heir therein named only became bonorum 
possessor, was valid by praetorian practice confirmed 
by the Emperor, and possession under it, being 
abundantly protected by interdict and otherwise, 
was good for all purposes. 

Wills under Justinian . — In the time of Justinian 
the will per aes et libram had been superseded by the 

^ Bonorum possessio secundum tahulas being granted when some for- 
mality had been omitted, e.g. if a woman of fuU age under tutda made 
a will without her tutor’s auctorUas, instituting X heres and X got 
bonorum possessio. It would appear, after Pius, to have been final and 
not merely provisional, unless the tutor whose authority had not been 
obtained were the woman’s parent or patron (G. ii. 121-122). 
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testamentum tripertitum. It was called tripertitum 
because the provisions regulating it were derived from 
three sources. The will had to be made at one and 
the same time as a single act {uno contextu), in the 
presence of seven witnesses (a provision surviving 
from the jus civile), sealed with their seven seals (from 
the jus honorarium of the praetor), and signed with, 
their seven signatures^ (as provided by an Imperial 
constitution, viz. of Theodosius II., a.d. 439). This 
was the ordinary form of will under Justinian, but 
there were besides other forms of little importance. 

A. (ii.) Codicilli.^ 

A codicil in England is a supplement to a will, made 
after its execution, and itself executed in the same way 
as the will. At Rome codicilli had no necessary con- 
nection with a testament ; they were small tablets 
used for writing memoranda or letters. Justinian 
tells us that Lucius Lentulus, when dying in Africa, 
wrote codicilli (which were confirmed by his will), in 
which he requested Augustus to perform something 
by way of trust {fideicommissum) for him. Augustus 
seems to have doubted whether this was legal (as a 
will ought to be made ‘ at one and the same time ’), 
and he consulted Trebatius on the point. Trebatius, 
on the ground of convenience, advised the Emperor 
to admit the codicils, and Augustus performed the 
trust, as did others upon whom trusts had been im- 
posed by Lentulus, and his daughter paid some 
legacies which she was not legally bound to pay. 
Codicilli having thus obtained recognition continued 
in force down to and in Justinian’s time. At first no 
particular form was required, but by the time of 
Theodosius II. all codicils were required to be wit- 

1 Suhscriptiones. * G. ii. 270 a, 273 ; J. ii 25. 
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nessed as wills (by seven witnesses, though Justinian 
reduced the number to five). Justinian also provided 
that if a codicil had been made with no formality, the 
person in whose favour it was made might sue, but 
would fail if the heir denied the fact on oath. A 
codicil might be annexed to a wilP {codicilU testa- 
mentarii)) and either confirmed by it {codicilU con- 
jirmati) or not {codicilU non confirmati) ; or it might 
be independent of any will {codicilU ah intestate) . 
Accordingly, a practice arose of adding a clausula 
Godicillaris to wills, by which the testator declared 
that if his will failed to take effect, it was to be con- 
strued as a series of bequests made by codicilU. At 
no period was it possible, however, to accomplish 
everything by means of codicilU which could be done 
by a will. In the time of Gaius their chief use was to 
impose fideicommissa ; and Gaius tells us that though 
a fideicommissum might be imposed by an uncon- 
firmed codicil, a legacy bequeathed by codicil was 
invalid unless confirmed, i.e. unless the testator in his 
will had expressly declared that effect should be given 
to any gift made by him by any codicil,^ and Gaius 
further states that no one could be instituted heir, 
or disinherited even by a confirmed codicil, though 
the same effect as institution could be produced by 
requiring in a codicil the heir instituted by will to 
hand over the hereditas or part of it by way of fidei- 
commissum.^ In Justinian’s time the distinction 
between confirmed and imconfirmed codicils was of 
little practical importance, because of his assimilation 
of legacies and fideicommissa, but he tells us that 

^ In ■which case its fate usually depended on the fate of the ■will; i.e. it 
the will w ere for any reason invalid the codicil failed too. 

2 G. ii. 270 a. ® G. ii. 273. 
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codicils are made before the will they only take 
effect if specially confirmed by the will, adding, how- 
ever, that Severus and Caracalla had decided that 
persons to whom things were given by way of fidei- 
commissa by a codicil made before a will might take 
them if it appeared that the donor had not abandoned 
his intention in their favour. Justinian confirms the 
statement made by Gains with regard to the institu- 
tion of heir ^ and adds that a condition cannot by a 
codicil be put upon the testamentary heir, nor can a 
direct substitution be made. 


Specially Privileged Wills 

Soldiers enjoyed special privileges with regard to 
will-making from the time of Julius Caesar onwards. 
On account of their inexperience {propter nimiam im- 
peritiam) they were allowed, while on active service 
(J. ii. 11. pr.), to make a valid will without any 
formality ; if the will were written, no witnesses were 
required ; and even in the case of an oral will the usual 
number were unnecessary, one or two to prove what 
the soldier said, and that he spoke seriously,^ were 
sufficient. Such a will in Justinian’s time remained 
valid for a year after his discharge, even though the 
heir was instituted on a condition which was not ful- 
filled until after the year. If, however, the soldier 
were discharged in disgrace within the year, the will 
failed. A soldier’s will was also privileged in that it 
could be made even by a deaf and dumb person, and 
might only dispose of part of his property, for the 

1 J. ii. 25. 2. 

* I.e. not lightly or jestingly in the course of conversation (J. ii. 

11 . 1 ). 
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rule nemo pro parte testatus, pro parte intestatus decedere 
potest did not apply ; further, the hereditas might he 
exhausted by legacies or fideicommissa, for the lex 
Falcidia and theS.C. Pegasianum had also no applica- 
tion. Peregrini and Latini Juniani could be made 
heirs or legatees, but not incertae personae} It was 
lumecessary for a soldier to disinherit his children, 
for his silence was a tacit disinherison, unless it 
was because he was ignorant that he had children.^ 
Finally, a soldier’s will remained valid in spite of his 
undergoing capitis deminutio} 

Other examples of specially favoured wills in 
Justinian’s time were — 

(i.) Testamentum parentis inter liberos ; i.e. if a man 
bequeathed his estate solely to his own issue, his will 
was valid without any witnesses. 

(ii.) Testamentum tempore pestis ; where the testator 
was suffering from a contagious disease, the witnesses 
need not be actually present. 

(iii.) Testamentum ruri conditum ; for a will made 
in the country five witnesses were enough (instead of 
the normal seven), and if some of the witnesses could 
not write, their signatures were dispensed with. 

B. The contents of the will and rules thereto relating. 
There were certain general principles rmderlying 
the making of wills which need to be considered here. 
(1) Institutio heredis, the appointment of an heir, was 
the primary, and perhaps, at first, the only purpose 
of the will. In classical law it had to come first, 
except for the appointment of tutors and disherisons : 

^ J. ii. 20. 25. =* J. ii. 13. 6. 

® The pecuUum castrense is another instance of special favour to 
soldiers ; if a filiusfamiUas disposed of this by will on active service, the 
will might he informal ; if not made on service, it had to be made in 
accordance with the ordinary forms. 

P 
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capui ef fnndameiUum vatdliqitm totius testaraenti 
her^is inMitutio. (2) As, the succession was per 
nnwersUatern. the heir or heirs had to be appointed 
to the whole of the estate, for nemo 'pro pmrie testatus 
pro parte iniestatns decedere potest (no one can die 
partly testate and partly intestate). (3) The rule 
sewtel Jieres semper heres (once heir always heir) pre- 
vented the institution of an heir for a certain time 
or from a certain time. Minor rules concerning the 
institution of the heres will be dealt with under that 
head. Of more particular rules let us consider : 

' 1 . Exiles for the protection of the family — 

(a) Exheredatio. 

(b) Querela inqfficiosi testamenti. 

:(a) Exheredatio . — On the death of a person intes- 
tate those persons (called sui heredes) succeeded to 
him who were in his power at his death, and who by 
his death became sui juris. But traces of the old 
conception, that the property belonged to the family 
and not to the paterfamilias, remained even in the 
developed law, and Gaixxs teUs us that sui heredes were 
regarded, even in their parent's lifetime, as in a sense 
owners of the family property {sed sui quidem heredes 
ideo appellantur quia domestici heredes sunt et vivo 
quoque parente quodammodo domini existimantur^). 
This conception gave rise to the rule that it was the 
duty of a testator either expressly to institute as his 
heirs, or expressly to disinherit those persons who but 
for the will would have taken the property. If not so 
disinherited they were known as praeteriti, and the 
whole will might fall to the ground ; in which case, of 
course, the property devolved as on an intestacy, A 
^ G. ii. 157. 
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woman, however, was not obliged to disinherit, be- - 
cause she could have no sui Jieredes. According to 
the ancient jus civile, if a son in potestas was not 
instituted heres it was necessary to disinherit him by 
name,^ and failure to comply with this rule made the 
whole will void.® If a suus omissus died before the 
testator the Proculians held that the will was saved, 
but the Sabinian view that it was void prevailed. 
Other sui heredes {e.g. a daughter or grandson, the 
father being dead or disqualified, e.g. by emancipation) 
had also to be disinherited ; but a general clause 
[inter ceteros) was enough, e.g., Ceteri onines exheredes 
sunto. And failure to disinherit them had not the 
same consequence as with a son ; the will was good,® 
but the praeteriti came in with the heirs instituted in 
the will and shared with them by ‘ accretion ’ ; if the 
instituted heres was a suus the praeteriti shared with 
him equally,* if a stranger [extraneus) the praeteriti 
took half the inheritance. If there were both insti- 
tuted sui and extranei, the praeteriti (or praeteritae) 
shared equally with the sui and took half as against 
the extranei. For example : 

(i.) Titius has three sons and a daughter, Julia. 
By his will he institutes his three sons heirs and fails 
to disinherit Juha. Julia takes an equal share [pars 
virilis) by accretion, and so gets exactly what she 
would have obtained on an intestacy, viz. one-fourth 
part of the estate. 

(ii.) Titius has no sui Jieredes save one daughter, 

^ NomiTUztim, but his actual name need not be mentioned if the inten- 
tion was clear, e.g. filius mens exheres esto, the testator having only one 
son (cf. G. ii. 127). ® InulUiter testahitur (G. ii. 123). 

® Ceteros vero liberorum personas si praeterierit testator valet testa- 
mentum (G. ii. 124). 

* Called technically in virilem partem (G. ii. 124). 



212 


mMAX PRIVATE LAW 


PART 


Julia. By his will he institutes a strauger {eftraimis\ 
Balbus, heir and fails to disinherit Julia. Balbus and 
Julia each take half the ioheritance; and Julia would 
have taken half even though two or more extranei 
had been instituted. 

(iii.) In (i.) if Titius instituted his three sons and 
an extraneus each to one-quarter, and omitted Julia, 
Juha shared equally with her brothers, taking one- 
quarter of three-quarters and, in addition, one-half of 
the quarter share given to the extraneus, or five- 
.sixteenths in all, a rather surprising and certainly 
unfair result. 

The praetor amended the law ; he required aU 
male descendants in power {e.g. a grandson not less 
than a son), if not instituted, to be disinherited by 
name, though females could still be disinherited by 
an inter ceteros clause.^ If these requirements were 
not fulfilled the praetor did not upset the will, but 
granted bonorum possessio contra tahulas to the 
praeteriii ; if the institutus were a suus Jieres the 
praeteriti, by bonorum possessio, shared equally with 
him as on an intestacy ; if, however, the person 
instituted were an extraneus, the praetor went further 
than the civil law, he granted the praeteriti bonorum 
possessio, not merely, as a,tjus civile, of half the estate, 
but of the whole, so that the extraneus got nothing ; 
he remained legally and technically heres,^ but his 
heirship was worthless (qua ratione extranei Jieredes a 
iota hereditate repelluntur et efficiuniur sine re heredes).^ 
Antoninus Pius (or Caracalla), however, amended the 
law ; if the persons who were not disinherited were 

1 G. ii. 129. 

* Unless the praeteritus was a filing, in which case the will was, as 
above stated, invalid altogether by the civil law rules. 

3 G. ii. 126. 
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females {suae praeteritae) they were only to get by 
bonorum possessio what they would have taken at 
jus civile, i.e. half, instead of the whole of the estate. 

Emancipated liberi. — According to the civil law 
it was unnecessary to disinherit a person who would 
not have been a suus heres of the testator because he 
had been emancipated ; e.g. A has two sons, X and Y, 
he emancipates X in his lifetime : on A’s death Y is 
his sole heir. X is not suus heres, because he did not 
become sui juris on his father’s death (as sui heredes 
must), but earlier, viz. on emancipation ; it is un- 
necessary, therefore, either to institute or to disinherit 
him. The praetor, however, altered the law by pro- 
viding that such persons must be either instituted 
or disinherited — males by name, females inter ceteros. 

Adoptivi, so long as in the potestas of the adopter, 
were in the same position as natural children, and 
therefore had to be instituted or disinherited according 
to the rules of the civil law. Conversely, to then real 
father they were regarded as strangers so long as they 
were members of their new family, and disinherison 
was unnecessary. If an adoptive child were emanci- 
pated by his adoptive father the child had no claim, 
either by jus civile or jus honorarium, in regard to his 
adopter’s estate, and originally no claim in regard 
to his real father’s estate ; but the praetor amended 
the law and gave him bonorum possessio to his natural 
father, unless such father had disinherited him.^ 

Postumi ^ are persons who, though not heirs at the 
date of the will, become so afterwards. Such postumi 
are of two main kinds : 

1 G. u. 136-137. 

^ The student is advised, at a first reading, not to attempt to master 
the details of the various kinds of •postumi. 
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(i.) Postumi in the strict sense, i.e. sons and 
daughters of the testator who become his sui by being 
bom to him after the date of the will. 

(ii.) Persons postumorum loco, e.g . — 

{a) Persons brought under potestas by marriage 
in manum, adoption, adrogation, or by being made 
legitimate. 

(fe) Descendants who become postumorum loco by 
quasi-agnation ; ^ e.g. A has a son B, and C, a grand- 
son by B, in his potestas. B is A’s suus heres to the 
exclusion of C, but if B ceases to be ia A’s power 
during A’s lifetime {e.g. dies or is emancipated), C 
will by quasi-agnation succeed to his father’s place 
and become A’s heir. C, therefore, is said to be 
postumi loco. 

The ancient civil law in its requirements with 
regard to praeteritio made no distinction between 
persons already sui and persons who might become 
so {postumi), but a postumus being necessarily an 
incerta persona, was originally incapable of being 
instituted or disinherited. Nevertheless, although 
a testator was, in the nature of things, unable to 
comply with the rule postumi quoque liberi institui 
debent vel exheredari, the fact that a person became 
his postumus suus after the date of the will totally 
invalidated the will. Very soon, however, it came 
to be possible, even according to jus civile, to institute 
or disinherit (although incertae personae) all the 
possible classes of postumi who were descendants of 
the testator. There remained persons postumorum 
loco by marriage in manum, by adoption, adrogation, 
and by being made legitimate. Marriage in manum 
was practically obsolete in the time of Gains, but in 


1 G. ii. 133. 
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the other three cases it would seem that even in 
Justinian’s time such persons could not be disinherited, 
as a general rule, by anticipation, and that therefore 
when a person acquired a new suus heres in this way 
his will became mvahdJ With regard to a postumus 
alienus, i.e. an afterbom child of some third person, 
the civil law rule was that such person (beiug as much 
an incerta persona as a postumus suus) could not be 
instituted,^ but the praetor granted such a person, 
if instituted, honor um possessio, and Justinian provided 
that he might even be made legal heir.® 

So far as it was possible to disinherit postumi the 
rule was that male postumi had to be disinherited 
nominatim,* i.e. by a sufficient description, females 
inter ceteros ; but if the clause were quite general, e.g. 
ceteri exheredes sunto, i.e. with no mention of postumi, 
it was not a good disinherison unless, in the case of a 
'daughter or grandson, the testator gave legacies to 
them, so as to show that in framing the general clause 
he had them in mind. 

Justinian tells us in his Institutes that he made 
certain changes in the law of praeteritio ; 

(i.) He abolished the distinction between males 
being disinherited nominatim and females inter ceteros, 
all descendants who might succeed had to be disin- 
herited nominatim ; otherwise, if the praeteritus was 
a suus heres (whether male or female) the will was 
void ; if the praeteritus had been emancipated the 
win was not upset, but the praeteritus got honorum 
possessio contra tabulas. 

^ G. ii. 138 et seq. ; J. xvii. 1. ® G. ii. 242. 

® J. iii. 9. pr. {recte heres inslituUur). 

* Of course this cannot mean by name ; it was a sufficient disin- 
herison nominatim to say Quicwmgtte mihi filius genitus fuerit, exheres 
esto (G. ii. 132). 
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(ii.) A cMd, even thougii given in adojptio (unless 
the adoftio were flena), had to be instituted or dis- 
inherited by his natural father. 

Justinian’s wider changes, by means of the 115th 
Novel, will be noticed in connection with the next 
topic dealt with. 

(6) The querela inqfficiosi testamenti} 

As a protection to the heirs the principle of 
praeteritio, involved as it was, was imperfect. It had, 
as has been stated, no appbcation to a woman’s will, 
and even in the case of a man’s testament, his heirs, 
provided he took care to disinherit them properly, 
whether under the rules of civil or praetorian law, 
had no legal ground of complaint. Soon after the 
time of Cicero, however, a new remedy was devised, 
based less upon the ancient idea of family ownership 
than upon the more modern conception, that a 
testator is imder a duty to provide after his death 
for those related to him by near kinship.^ This 
remedy received the name querela inqfficiosi testa- 
menti, ‘ the plaint of an unduteous will ’, the will 
being attacked on the supposition that a testator 
who, without any ground, failed to provide for his 
relatives must be presumed to be more or less insane, 
and his will, accordingly, invalid {quasi non sanae 
mentis).'^ The querela was brought before the Cen- 
tumviri, and was open to those persons, whether dis- 
inherited in the will or simply omitted in the case of a 

^ J. ii. 18. The querda is not dealt with by Gaius, though it certainly 
existed in his time. 

® Which is, however, unrecognised by modem English law, which 
permits a testator to ‘ endow a college or a cat,’ and to throw his uife and 
children destitute upon the world. 

® Of course, if the testator were actually mad, furiosus, his will was 
void ah initio. 
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woman’s will, who, had the testator died intestate, 
would have been his nearest heirs ; e.g. to children ^ 
against the will of their father or mother, parents 
against the will of their children, and to a brother or 
sister, but, in this case, only if the person instituted 
heir were turpis (a base or disreputable person). The 
following conditions had to be satisfied ; 

(1) There must be an heir against whom the action 
is brought, so that the querela does not lie until 
aditio. 

(2) The claimant must show that under the will 
he fails to obtain one-fourth part of the share to which 
he would be entitled on an intestacy. 

(3) That he cannot get his rights in any other 
way ; if, for example, being praeteritus he could get 
bonorum possessio from the praetor, the querela is not 
available, since it involves an imputation on the 
testator’s sanity, and so is not lightly to be issued. 

(4) That he has not deserved to be disinherited 
or omitted ; a claimant, therefore, would be defeated 
if the instituted heir proved, e.g., that the disinherison 
was due to gross ingratitude towards the testator. 

(5) That he has not acquiesced in the testator’s 
decision, e.g. by accepting a legacy.^ 

(6) Not more than five years must have elapsed 
since the death of the testator. 

The effect of the querela, if successful, was, in the 
ordinary case, to upset the will altogether ; when, of 
course, the claimant got his share as on an intestacy. 
But it might, exceptionally, produce only a partial 
intestacy, contrary to the rule nemo pro parte testatus ; 

^ Including postumi and adoptivi (where the adoptio was plena). 

^ But where a tutor’s father by his will gives the ward a legacy and 
omits the tutor, the latter’s right to the querela is not barred by accepting 
the legacy in the name of the ward (J. ii. 18. 4). 
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e.g., where there were several heirs, and the querela was 
only brought against one, or where there was a com- 
promise. If the claimant fads, any benefit given him 
by the will lapses to the Jiscus, but if a tutor brings 
the querela in his ward’s name (because the ward’s 
father left his son nothing), and fads, the tutor wid 
not forfeit any legacy given to himself by the wdl.^ 

Some time before Theodosius 11. the rule was 
introduced that, if there was a direction in the wdl to 
make up the requisite legal portion, the querela was 
excluded, the claimant’s remedy being an action ad 
supplendam legitimam. 

Justinian altered the law, for, as he tells us in his 
Institutes,^ he provided that the querela should only 
be brought where the claimant had received nothing 
at ad under the wdl. If the claimant had obtained 
under it anything, however small, he could only bring 
an actio ad supplendam legitimam against the heir, 
which did not upset the wdl, but enabled the claimant 
to get what was left to him made up to one-fourth of 
the share which he would have taken on an intestacy. 
Next, by his 18th Novel, Justinian enacted that a 
testator with four chddren or less must leave them 
equally at least one-third of his estate ; if he had 
more than four, at least a half. Finady, by his 
115th Novel, Justinian provided that an ascendant 
was bound to institute as heirs those descendants who 
would have taken on an intestacy, and vice versa, 
unless one of the definite legal grounds (which he 
specified) to justify the disherison was stated in the 
wid, and could be proved. If a testator faded with- 
out due cause to institute a person who had a claim 
to be instituted under the above provision, the actual 
1 J. ii. 18. 5. 2 J. ii. 18. 3. 



II 


JUS QUOD AD RES PERTJNET 


2ig 


institution was void and the pmeteritus became heir 
as on an intestacy ; the will, however, was not 
wholly avoided, but only to the extent of the institu- 
tion, e.g. legacies, fideicommissa, and appointments of 
guardians {supra) remaiued valid. If, on the other 
hand, the testator had instituted a person whom he 
was bound to institute heir, but had given him less 
than his lawful share in the estate, the will, in this 
case also, remained valid, but the claimant had an 
actio against the heir ad supplendam legitimam. The 
rights of brothers and sisters, however, were not 
altered by this Novel. If the share they obtained 
under the will were less than their lawful share, they 
could bring the actio ad supplendam legitimam ; if 
they received nothing and the instituted heir were 
turpis, they could bring the querela inoffieiosi testa- 
menti for their intestate portion. As between ascend- 
ants and descendants, however, the querela, after this 
Novel, became unnecessary, and as regards all heirs,the 
importance of praeteritio was considerably modified, 
since it was of no avail to disinherit the heres unless 
a statutory ground could be adduced for it. 

2. Heirs and their institution. 

{a) Classes of heirs. 

There were at Home three possible classes of heirs 
under a will : (i.) necessarii, (ii.) sui et necessarii, and 
(ui.) extranei. 

(i.) A necessarius heres was a slave of the testator 
whom he appointed heir, at the same time giving him 
his freedom.^ The usual object was, of course, that 
if the estate were insolvent it might be taken in 
execution as the slave’s, and not in the name of the 

^ In Justinian’s time, as already stated, the mere institution as heres 
carried freedom with it by implication. 
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testator, and so the disgrace attaching to insolvency 
would be avoided. A slave appointed heir was called 
necessarius because he had no option. Only one 
could be so appointed, and this notwithstandmg the 
lex Aelia Sentia. He therefore became heir without 
any formal act from the moment of the testator’s 
death, continuing the testator’s legal personahty ; so 
that, according to the civil law, he must satisfy the 
testator’s debts, if necessary, out of his own pecuUum 
and his future acquisitions. The praetor, however, 
allowed h im the beneficiwm separationis ; i.e. he might 
keep all property made by his own exertions^ since 
the death of the testator. 

(ii.) A suus et necessarius Jieres was a person who 
was in the potestas ^ of the testator at his death, and 
who by his death became sui juris. Such person 
was suus, because a family {domesticus) heir ; neces- 
sarius, because he too, like a slave, had no option ; he 
became heir, without any need for assent, from the 
moment of the death, and so liable for his ancestor’s 
debts out of his own property. But these heirs came 
also to be protected by the praetor, viz. by the jus 
or beneficium abstinendi. Provided they took care 
not to act as heir in any kind of way,® then, whether 
they formally demanded the privilege or not, their 
own property could not be made liable for their 
ancestor’s debts. 

(iii.) An extraneus heres is any person other than 
the above with whom the testator has testamentifactio 

^ But he could not keep acquisitions obtained in right of his late 
master; e.g. if, as representing the testator, he succeeds to the property of 
one of his late master’s freedmen, it can be sold to satisfy the creditors 
(cf. G. ii. 155). 

^ Not, of course, dominica potestas. 

® But if a minor, even acting as heir did not matter. 
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{infra). Since a mother did not enjoy patria potestas, 
and, therefore, had no sui heredes, her own children 
appointed heirs by her will were extranei. An ex- 
traneus heres, however, was not at once heir upon 
the testator’s death (as was the case with a slave or 
a suus heres) ; he had in some way to show that he 
accepted the position (acceptance beiug technically 
known as aditio), and until he accepted the hereditas 
was known as hereditas jacens, and could, in some 
cases, acquire rights or become subject to obliga- 
tions {e.g. fructus naturales, or through the peculium 
of slaves, or their verbal contracts ; or by reason 
of wrongs done to them) ; for these the heir could 
sue after acceptanced • Ulpian tells us that hereditas 
jacens non heredis personam, sed defuncti sustinet ; 
Pomponius that it sustained the persona (legal per- 
sonality) of the heir. These apparently contradictory 
statements may, perhaps, be reconciled on the theory 
that, until the heir accepts, the hereditas sustains the 
persona of the testator, but that once the heir enters, 
all the rights and liabilities which have accrued to the 
hereditas between death and entry pass to the heir, 
whose acceptance may therefore be looked upon as 
retrospective ; and in this sense it is true that the 
hereditas does, after entry, sustain the heir’s persona, 
whereas before entry it sustained the testator’s.’* 
Since, until the heir accepted (made aditio), there 
was no person who could legally be answerable to 
creditors and to legatees, or perform the sacra, the 
practice arose. Gains tells us, for the testator in 
appointing an extraneus heres to li m it the time within 
which he might make up his mind. The clause in 


Until the heir made aditio the hereditas was said to be delata to him. 
^ Cf. Sohm, pp. 512-515. 
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question was called crelio, from cernere or decernere, 

‘ to come to a decision and ran as follows : ‘ Let 
Titius be heres and accept within 100 days, otherwise 
let Titius be disinherited and let Maevius be heres \ 
This kind of crelio was called continua or certorum 
dierum, and time began to run immediately from the 
testator’s death ; the more common form, however, 
was the cretio vulgaris, in which, after the words 
‘ 100 days ’, were added ‘ quibus sciet poteriique ’, so 
that time did not necessarily run from the testator’s 
death, but from the time when Titius first knew that 
he had been made heir and was in a position to accept. 
Whatever the form of the cretio, Titius had within 
the time specified solenanly to signify acceptance in 
these words ; ‘ Balbus having instituted me heir by 
his will I enter upon and accept the inheritance ’. If 
he failed to do this the clause operated automatically 
to disinherit him at the end of the period. But as 
during the period nothing short of a formal acceptance 
made him heir, so an informal renunciation did not 
bind him ; he was free to make a proper acceptance 
on the very last day, although in the interim he formed 
the intention of disclaiming.^ Where the testator 
omitted to insert a cretio, the heir might make adiiio 
either by acting as heir {pro herede gestio), or by a 
declaration of acceptance, though informally made ; ® 
and he might informally decline, but he was not bound 
to make up his mind within any definite period. 
Accordingly, the custom arose for the praetor, on 
. the application of the creditors of the estate, to fix a 
time {tempus ad deliberandum) within which the heir 
must decide, and the praetor would even ‘ cut down ’ 
the time specified in the cretio if he considered it too 

^ O. ii. 168. ^ I.e. in the time of Gains. 
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long. If the heir failed to accept within the limi t 
so set, the praetor might allow the creditors to sell 
the estate. The fixing of a time by the praetor being 
obviously more simple than the formal cretiones, the 
latter seem to have fallen into disuse after Gaius, and 
were abolished by Arcadius and Theodosius. In the 
time of Justinian, therefore, an extraneus heres (as 
other heirs) was appointed without any cretio, and 
might accept or repudiate the inheritance by any 
sufficient declaration of intention, though made 
informally ; he might accept, e.g., by pro herede gestio, 
i.e. doing any act in relation to the hereditas, which 
could only be done legally in his capacity as heres. 
If he delayed to enter, not more than nine months ^ 
were allowed him ; if he did nothing in that time he 
forfeited his right to accept. 

Justinian, however, made a still more important 
reform in the introduction of the beneficium inventarii. 
Hitherto, upon the principle semel heres semper heres, 
the heir once constituted was identified with his 
testator or ancestor ; confusio of the property of the 
deceased and the heir took place, so that not only 
did the hereditas become answerable for the obliga- 
tions of the heir, the heir was for ever liable for the 
obligations of the deceased, as has been said, out of 
his own pocket.^ Even before Justinian, however, 
the strictness of the civil law rule had been relaxed. 
If the creditors of the hereditas feared that the heir’s 
personal debts (being greater than his assets) might 
exhaust the deceased’s estate, the praetor allowed 
such creditors to apply for separatio honorum, i.e. to 

^ Or, by special permission of the Emperor, a year. 

^ A hereditas where the liabilities exceeded the value of the assets 
was known as damnosa. 
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have the two estates, the ancestor's and the heir’s, 
strictly kept apart, provided — (n) the application 
were raade mthin five years : (3) that separation 
were still possible ; and (y) that the creditors had not 
treated the heir as their debtor. If the separaiio 
were granted the creditors had the right to pay them- 
selves out of the heredita-s in priority to any claims 
on the part of the creditors of the heir. There was 
some doubt whether the creditors of the hereditas. if 
they took this cour.se, and the estate proved insuffi- 
cient, could still claim the balance from the heir. 
Papinian thought they might be admitted to sue him 
after his own creditors had been satisfied out of his 
property, hut Ulpian and Paul held that by obtaining 
separatio bonorum the creditors lost aU right against 
the heir. Conversely, the strictness of the civil law 
rule was soon modified in favour of the heir by means 
of the analogous separatio bonorum granted to the 
slave who became necessariu-s heres, and the jus 
abstinendi accorded to the suus, while the extramus 
always had the right to decline. Nevertheless, before 
Justinian’s change, the rule semel heres, semper heres 
might operate harshly. Once a suus of full age, for 
example, iutermeddled with the estate, and the 
moment the extraneus accepted, they became heirs 
and answerable absolutely, the only possible cases 
of revocation being — (a.) where the praetor set the 
acceptance aside on the ground that it had been made 
by an adolescens, i.e. a person under twenty -five years ; 
(/8) where the person accepting was a soldier (but 
only after the time of the Emperor Gordian, who 
introduced the privilege).’^ In all other cases, after 

^ Justinian, in the same passage (ii. 19. 6), says that Hadrian once 
allowed revocation by a person over twenty-five years, when it turned 
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acceptance, the heir was personally liable, and might, 
if the estate proved insolvent, be reduced to absolute 
ruin. 

Justinian, accordingly, remedied the hardship and 
applied the principle imderlying the praetorian grant 
of separatio honorum to creditors, in favour of the 
heir. He enacted that the liability of the heres (of 
whatever kind he might be, and whether testament- 
ary or intestate) should be confined to the assets of 
the deceased, provided — (i.) that he did not ask for 
a spatium deliberandi ; (ii.) that he made an inven- 
tory of the deceased’s estate and effects ; this inven- 
tory had to be taken in the presence of witnesses, 
and begun within a month and finished within three 
months from the time the heir first knew that he had 
become so. If, instead of making an inventory at 
once, the heir asked for a spatium deliberandi, the 
position was as under the old law, but if the heir 
ultimately accepted the hereditas and failed to make 
an inventory, he forfeited his right to the quarta 
Falcidia {infra), and was bound, therefore, to dis- 
charge all bequests made by the testator in full. 

(6) The institution of heirs. 

The institution of an heir or heirs. Gains tells us, 
is the foundation of the entire will {caput et funda- 
mentum totius testamenti ) ; ^ and, therefore, accord- 
ing to the civil law, such institution must precede all 
other dispositions made by the will except disin- 
herisons, and, according to the Proculian view, the 
appointment of tutors. Therefore, Gains says, before 
an heir is instituted it is useless to give legacies, or to 


out that the estate was subject to an unknown debt of great amount, but 
he makes it clear that this was not a law but a special privilegium to the 
individual in question. ^ G. ii. 229. 

Q 
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make a bequest of freedom, or, according to the 
Sabinians, even to appoint a tutor d Justinian, how- 
ever, considered that it w^as unjust that the mere 
order of words should operate to defeat the intention 
of the testator, and allowed all these three things to 
be validly done before the heir was instituted^ 
Fmrther, the institution of the heir originally had to 
be made in a formal manner {solemni more).^ Instances 
of an institutio sole^nnis are, Titius lieres esto, or Titium 
heredem essejubeo ; on the other hand, Titium heredem 
esse volo was not orthodox, nor, according to most 
lawyers, was Titium heredem instituo or heredem 
facio. The law on this point was altered in a.d. 339 
by Constantine II., who enacted that a solemnis 
institutio was unnecessary, provided the intention of 
the testator to make the person in question heir was 
clear, however informally it might be expressed. 

A testator might institute one heir or several, and, 
if several, their shares were presumed to be equal, 
but the testator could make them unequal {e.g. A one- 
fourth, B three-fourths) by showing that such was his 
intention. If he only instituted one heir and gave 
him merely a share of the hereditas, such heir took the 
whole ; for a citizen had to die either with a will or 
without one ; the devolution of his property after his 
death could not be governed partly by the law of 
testate, partly by the law of intestate succession : 
neque enim idem ex parte testatus et ex parte intestatus 
decedere potest.'^ The Roman practice was to regard 
the whole hereditas as an as, divided into 12 

1 G. ii. 229, 230, 231. 2 j j 14 3 . 20. 34. 

3 G. ii. 116. 

^ But this rule was often infringed by the rules of positive law, e.g. by 
bonorum possessio contra tabulae, sometimes by the querela inojjiciosi 
testamenti, and by Justinian’s 115th Novel. 
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unciae. A sole heir was heres ex asse, an heir to a half 
heres ex semisse, and so on. If the testator gave in 
shares more than 12 unciae the as was regarded 
as made up, not of 12 unciae, but of the number 
of unciae specified. If he gave in shares less than 
12 unciae, the rule was the same. If several heirs 
were iustituted, the shares of some being specified, 
and of another or others unspecified, then — 

(a) If the specified shares did not exhaust the as, 
the heir or heirs whose shares were not specified took 
what was left, if more than one, equally. 

(/3) If the specified shares exactly amounted to the 
whole as, each set of heirs took half the inheritance 
between them. 

(7) If the specified shares exceeded the as, the as 
was considered as consisting of 24 or, if necessary, 
36 unciae, and the heirs whose shares were unspecified 
took the difference ; e.g. between 13 and 24, or 25 
and 36, as the case might be. 

Owing to the maxim semel heres semper heres, 
an heir could not be appointed ex certo tempore {e.g. 

‘ let Titius become my heir five years after my death ’) 
or ad certum tempus {e.g. ‘ let Titius be my heir until 
the Ides of March next after my death ’). In such 
a case the clause was treated as redundant {pro non 
scripto). Justinian tells us, however, that an heir 
might be appointed subject to a condition {heres et 
pure et sub condicione institui potest),^ but this needs 
some quabfication. (i.) If the condition were im- 
possible, illegal, or immoral, it was taken pro non 
scripto. (ii.) If the instituted heir were a, films of the 
testator, and the condition one which he could not 
fulfil, the will was void, because thEfilius was, in effect, 
1 J. ii. 14. 9. 
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praeteritKS. (iii.) A condition subsequent, i.e. one 
which, in a given event, took the hereditas away from 
the heir, was taken pro non scripto, for the same reason 
as a clause ad cerium tempus. (iv.) A condition 
precedent was good {e.g. ‘ let Titius be my heir on 
condition that he marries Julia ’), but the heir did 
not in strict law become so until the condition was ful- 
filled. The praetor, however, in such a case, where it 
was in the power of the heir to fulfil, granted bonorum 
possessio secundum tabulas to the heir on his under- 
taking (by a cautio) to restore the hereditas if he failed 
to satisfy the condition ; but in other cases the 
condition had first to be satisfied before the heir 
could enter ; and, in the case of a negative condition 
which could not be fulfilled until death {e.g. never to 
go to Naples), it became possible, after the time of 
Mucius Scaevola, for the heir, even according to the 
civil law, to accept the hereditas immediately after the 
testator’s death, undertaking by the cautio Muciana 
to restore the property if he broke the condition. 

••3. Substitutions. 1 

A substitution may be one of three kinds : (a) 
vulgaris ; (6) papillaris ; (c) quasi-pupillaris. 

{a) Substitutio vulgaris is the appointment of an 
alternative heir, i.e. the appointment of an heir to 
take the place of an heir instituted before him, in the 
event of the prior heir failing to take, e.g. because 
of — (i.) his death before the testator, or (ii.) his refusal 
or failure (within the time limited) to accept, or (iii.) 
his inability to accept owing to some provision of law.^ 
An instance of substitution is that given above in 
connection with the cretio, ‘Let A be heir and decide 

1 G. ii. 174-184 ; .T. ii. 1.5-16. 

^ E.g. the Julia e.t Papia Poppaea. 
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within 100 days, if not, let him be disinherited and 
let B be heir Another would be, ‘ Let my son Balbus 
be heir, and if he fail to become so ’ (i.e. by reason of 
any of the events above mentioned), ‘ let Maevius be 
heir As a final substitution a testator often ap- 
pointed one of bis slaves necessarius heres, to provide 
against all the preceding heirs refusing to accept 
because the hereditas was damnosa. 

A testator might substitute one for several heirs, 
or several for one. If a testator originally appointed 
two co-heirs, A and B, he often substituted them 
reciprocally one to another, so that if A failed to 
become heir B became sole heir, and vice versa. Where 
several heirs were substituted, the share they acquired 
by substitution originally went to them equally, 
unless the testator expressly provided otherwise ; 
but Antoninus Pius enacted that if the substituted 
heirs were already heirs in unequal shares they were 
to take what came to them by substitution in the 
same proportion ; e.g. the testator appoints A heir to 
half the hereditas, B and C to one-fourth each, and 

^ Gaius tells us that if the crelio were in this form, A must formally 
accept within the time limited, or B becomes heir ; it was not enough for 
A to accept informally by acting as heir (pro Aerede gerere). But if the 
cretio were imperfecta, i.e. if the words ‘ let him be disinherited ’ were 
omitted, and A did not formally accept but ‘ acted as heir ’, A and B 
shared equally ; though if A did neither, of course B was sole heir by 
substitution. According to the Sabinians, A did not let in B for his half- 
share by ‘ acting as heir ’ until the time had expired within which he 
might, by a formal acceptance, become sole heir. The Proculians held 
that even while the cretio was running. A, by pro herede gestio, let in B, 
and could not afterwards by a formal acceptance, though in due time, 
displace him (G. ii. 176-178). It was provided, however, by Marcus 
Aurelius, that even although A merely informally accepted within the 
time (i.e. by acting as heir) it should be a good acceptance, and exclude 
the substitute. 

^ After Marcus Aurelius this implied a substiiutio papillaris also ; 
vide infra. 
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thssy are reciprocally substituted. C fails to take. 
A 'Will take two-tMrds of tbe estate. B one-tHrd. 

Supjtose A and B are instituted beirs,, and B is 
substituted to A, and C to B. If A fails to take and 
B acquires bi.s share, and then the di-spositioas in 
his favour fail, C obviously takes the whole her edit as 
as substitutus to B. who had it. But C would have 
taken even though B died before A. because C is, bv 
implication, considered as substituted not only to 
B but to A also ; substitutus suhstituto censetur sub- 
stitutus instituto. 

Suppose a testator instituted as heir A, who was 
really X’s slave, but whom the testator believed to 
be a freeman sui juris, and made Mae™is substitute. 
Then, if the testator died and A entered by X’s order, 
X acquired the inheritance, and the substitution in 
favour of Maevius faded. But this was not what the 
testator meant, he intended Maevius to take if A 
faded to take the inheritance in his own right. Obvi- 
ously A has not acquired it in his own right, but on 
behalf of his master, X. As a rough settlement, 
Tiberius decided that Maevius and the master should 
each take half.'- But it appears from Justiaian’s 
Code that Maevius took the whole inheritance if it 
were proved that, had the testator knowm that A 
was not a freeman, he would not have instituted him. 

(6) Substitutio 'pufillaris was where a paterfami- 
lias provided against his infant child ^ survhdng 
him, but dying under puberty, and so incapable of 
making a will himself. A testator might provide a 
substitute for each of his children who should die under 

1 J. XV. 4. 

* Or grandchild, if on the testator’s death the grandchild would not 
fall under the potesias of its own paterfamilias. 
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the age of puberty, or to the last who should die under 
that age,^ and the substitution might be in favour 
of a named person or be general, quisquis mihi heres 
erit idem impuberi fiUo heres esto, in which case aU 
the heirs of the father took by substitution in pro- 
portion to their shares in the inheritance.^ 

A suhstitutio pupillaris involved two wills, the 
father making, in effect, one for himself, another 
for the infant; and the ordinary form was : ‘Let my 
son Titius be my heir, but if he fail to become my 
heir,® or if he becomes my heir and dies before he 
becomes his own guardian,* then let Seius be my 
heir’. But the father need not institute Titius heir, 
he might disinherit him, and, by the less common 
form of pupillaris suhstitutio, provide that if Titius 
died under puberty Seius was to succeed to any 
property the child might have of its own; e.g. be- 
quests and gifts from relatives other than the father. 
But a suhstitutio pupillaris in every case terminated, 
i.e. the gift by substitution failed — (i.) when the 
child attained the age of puberty ; (ii.) if the father’s 
own will in any way failed to take effect, e.g. because 
no heir would enter ; for the will made for the son by 
the substitution entirely depended on the father’s own 
will {nam pupillare testamentum pars et sequela est 
paterni testamenti).^ (iii.) It is sometimes said that 
the suhstitutio pupillaris also failed if the son died in 
his father’s lifetime, or underwent capitis deminutio. 
But this depended upon the terms used. If the 
substitution were ‘double’, i.e. as above, ‘ if my son — 
(a) fail to become heir, or (6) become heir and die 

^ J. ii. 16. 6. ® J. ii. 16. 7. ® E.g. dies before tbe testator. 

^ Priusquam in suam tutelam venerit, i.e. under puberty. 

® J. ii. 16. 5. 
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under puberty’, obviously tbe words of the testator 
covered the case ; e.g. if the son died in his father’s 
lifetime he would fail to become heir, and the sub- 
stitute would take under the very words of the wiU ; ^ 
if, however, the substitution were simple, i.e. limited 
to the son becoming heir and dying impubes, then 
if for any reason, e.g. death, he failed to become heir, 
the gift of substitution would necessarily fail also. 
By much the same reasoning, if the substitution were 
to a postumus (‘ if a son is born to me let him be 
heir, and if he becomes heir and dies under puberty, 
let Seius be heir ’), and if such son was ultimately 
born but died in his father’s lifetime, the substitution 
failed, for the condition on which Seius had been 
appointed heir could not be fulfilled. After Marcus 
Aurelius, unless the testator expressly provided 
otherwise, every pupillaris siibstitutio was double, i.e. 
both vulgaris {i.e. if my son fail to become heir) and 
prupillaris {i.e. if he become heir and die impubes) ^ 
for that Emperor enacted that one should imply the 
other. 

Suppose that by a substitutio pupillaris Seius has 
been appointed heir as substitute to the testator’s 
infant son Balbus. It was obviously to the interest 
of Seius that Balbus should die under fourteen, and it 
was therefore usual to take measures to guard against 
treachery. If Seius were substituted to Balbus — 
{a) if Balbus failed to become his father’s heir, or 
(6) if he became heir and died under puberty — there 
would be, at first sight, no objection to substituting 
Seius on the first event in that part of the will which 
would be opened at the father’s death, for then and 

^ Viz. by the substitutio vulgaris which the substitutio pupillaris 
contained. 
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not before would it be known whether Balbus were 
heir and Seius substitute. When this course was 
adopted the other substitution, i.e. of Seius to Balbus 
if Balbus, having become heir, died under fourteen, 
would be written in later tablets, annexed to the 
will, but tied up and sealed as a separate document, 
and the earlier part of the will would contain a direc- 
tion that the later tablets were not to be opened so 
long as Balbus was alive and under age. But Gaius 
tells us that it was much safer to make both substitu- 
tions in the later tablets, because Seius would prob- 
ably guess that if he was appomted substitute in 
the one event he was also substitute in the other. 
There would be no practical inconvenience in this 
course, because if, at the testator’s death, Balbus had 
already died, and so failed to become heir, the later 
tablets could be opened at once without danger. 

(c) Suhstitutio quasi- fufillaris . — Justinian enabled 
an ancestor having any insane descendants (although 
over puberty) to substitute persons as heirs to 
them. It could previously have been done only on 
petition to the Emperor. This kind of substitution 
differs from suhstitutio pupillaris in that — (i.) the 
right is not confined merely to a paterfamilias, but 
belongs even to a maternal ancestor ; and (ii.) the 
substitution can only be made in favour of certae 
personae, i.e. it must be in favour of sane descendants 
of the insane persons. If there were none, then sane 
issue of the ancestor making the will ; failing which, 
it could be in favour of anyone. On the analogy of 
the suhstitutio pupillaris such substitution became 
void when (if ever) the person in question recovered 
his mental capacity. If a descendant were incapable 
of making a will for any reason other than insanity. 



234 


ROMAN PRIVATE LAW 


PART 


the ancestor could only make a quasi-pupillaris 
substitutio for him by special licence from the Emperor. 

It is hardly necessary to add that no pupillaris or 
quasi-pupillaris substitutio could be made in the case 
of an extraneus or in the case of a child of full age, 
unless the child were insane. The utmost a testator 
could do would be to impose a Jideicommissum. 

4. Legacies. 

An ordinary will at Rome after the disherisons, 
the institutions, and the substitutions would contam 
the appointment of tutors for infant children (and, 
under the old law, for the testator’s wife),^ and such 
legacies and fideicommissa as the testator imposed 
upon his heir or heirs. Legacies are therefore here 
dealt with, and are followed by a description of fidei- 
commissa in order to complete the account of the 
contents of a normal testamentum. A legacy differs 
from the institution of an heir or heirs, inasmuch as 
an heir is appointed to succeed to the whole estate 
(hereditas) of the testator or some definite part of it, 
e.g. to one-third of all the rights and of the obliga- 
tions of the testator. A legacy, on the other hand, 
is not an instance of universal succession, it is a mode 
(like traditio) of acquiring res singulae (as both Gains 
and Justinian admit) ; and is only discussed in this 
place, instead of with the other methods of acquiring 
res singulae, on the ground of convenience, i.e. because 
legacies are only found in connection with wills. ^ A 
legacy, accordingly, is a gift to a person named in the 
win (or codicil) of some specific thing or things and 
charged on the heres. Usually the thing is a res 
corporalis ; e.g. a horse or furniture, but not neces- 


^ These appointments have already been discussed. 
^ G. ii. 191 ; J. li. 20 pr. 
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sarily so, for it may be the release to a debtor of a 
debt owed to the testator, or it may be a gift of the 
right the testator had to receive payment from a third 
person, or it may consist of an obligation to do some- 
thing {e.g. to build a house for the legatee) imposed 
upon the heres. Justinian defines a legacy in general 
terms : Legatum itaque est donatio quaedam a defuncto 
relicta. Ulpian adds that it must be imperative in 
form, if precative it will amormt only to a fideicom- 
missum. The subject may be considered under the 
following heads : 

{a) How a legacy was given. 

(b) What could be so given. 

(c) The construction of legacies. 

(d) Eestrictions upon the total amount a testator 

could so bequeath. 

(e) How a legacy might fail. 

(a) How a legacy could be given. 

Gaius tells us that originally a legacy was only 
valid if given in one of four ways, either — • 

(i.) Per vindicaiionem, or 
(ii.) Per damnationem, or 
(iii.) Sinendi modo, or 
(iv.) Per praeceptionem. 

(i.) A legatum per vindicationem was created by 
the use of the words ‘ do lego ’ (‘ I give and bequeath ’) 
or either of them,^ the full form being, if, e.g., the 
legatee is Titius and the legacy is of a slave ; Titio 
hominem Sticlium do lego. This form of legacy oper- 
ated as a direct gift to the legatee, i.e. did not involve 
the heir handing it over to the legatee, and therefore, 
immediately the will came into operation by the 


^ Or, according to the better opinion, sumilo, capita, or sibi habeto. 
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heir’s entry, the legatee as owner could bring a real 
action {vindicatio) for the legacy, whether in the 
hands of the heir or of some third person. By this 
method, however, a testator could only bequeath 
things which belonged to him ex jure Quiritium, both 
when he made the will and at the moment of his 
death ; the only exception being in favour of res 
fungibiles, in the case of which ownership at death 
was enough. Where the same thing was given in this 
way to two or more persons, whether conjunctim ^ or 
disjunctim,^ each takes a share, and if any fail to take ® 
his share accrues to the other legatees. According to 
the Sabinians the legacy vested in tie legatee as soon 
as the heir entered, but he could refuse it; but the 
Proculians held it did not vest till the legatee assented. 
In the end the Sabinian view prevailed. If the 
legacy had been conditional, the Sabinians held that 
the ownership was in the heir meanwhile ; the Pro- 
culians maintained it was a res nullius, but the former 
view seems to have gained acceptance. 

(ii.) A legatum 'per damnaiionem was where the 
words used were ‘ damnas esto\ e.g. Titio heres meus 
Stichwn dare damnas esto, and, as the expression 
suggests, this implied not a direct gift ■* of the thing 
to the legatee, but a personal obligation which was 
cast upon the heir to do something for the legatee’s 
benefit. The legatee, accordingly, had an action, not 
to claim the thing, but against the heir, to make him 
carry out the duty which the testator had imposed. 
To discharge his obligation the heir had, if the thing 
were a res mancipi, to transfer it to the legatee by 

^ E.g. Titio et Seio hominem Stichum do lego. 

^ Titio hominem Stichum do lego. Seio eundem hominem do lego. 

® E.g. by death before the legacy is due. 

^ As in the legatum per vindicationem.. 
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mancipatio or in jure cessio, if a res nec mancipi, by 
traditio, though, of course, if the res were res mancipi 
and the heir merely made traditio, the legatee ulti- 
mately acquired dominium by means of usucapio 
in the usual manner. The peculiar advantage of this 
form of bequest was that the testator could give by 
it not merely his own property, but (a) what belonged 
to the heir or a third person (res aliena) ; in which 
latter case the heir was bound to buy and convey 
it to the legatee ; (b) what would only come into 
existence at some future time, e.g. future crops, or a 
child to be born of some slave woman ; or (c) the 
testator might not merely direct the heir to hand over 
something to the legatee but to do some act for him, 
e.g. build him a house. If the same thing were given 
per damnationem to two or more persons conjunctim, 
each was entitled to a share, but if the gift to one 
failed there was no accruer to the others ; the share 
lapsed, and, before the lex Papia,^ continued to be 
the heir’s property. If the same thing were given 
disjunctim the whole legacy belonged to each legatee, 
so that the heir was bound to give the thing to one 
and its value to the other or to each of the others. 

(iii.) A legatum sinendi modo was a modification 
of the last form, the words being damnas esto sinere,^ 
e.g. Heres mens damnas esto sinere Lucium Titium 
hominem Stichum sumere sibique habere ; and here, 
also, the remedy of the legatee was a personal action 
against the heir, the claim being for ‘ whatever the 
heir ought to give or do under the will ’ (quidquid 
heredem ex testamento dare facer e oportet). Gains tells 

1 P. 253. 

2 I.e. to ‘ permit ’ the legatee to take instead of obliging the heir 
to give. 
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us that a legacy of this sort was better than one given 
per vindicatioiieyn, but not so good as one per dam- 
nationem ; for by this method a testator could give 
not only his own property but his heir’s (which was 
impossible per vindicationem), but could not (as he 
might per damnationem) bequeath a res aliena. Since 
the heir was not bound dare, but only sinere, some 
jurists thought that the heir could not be compelled 
to make a formal transfer to the legatee (e.g. by man- 
cipatio), but that it was, enough if he allowed the 
legatee to take it. If a legacy were given sinendi 
modo to two or more persons disjunctim, some jurists 
thought that the whole belonged to each legatee, as 
in a legatum per damnationem, but others considered 
that once one legatee had been allowed to take the 
thing the obligation of the heir was at an end ; the 
heir, it was argued, was only bound to ‘permit’, 
therefore, if after one legatee has obtained the legacy 
some other makes a claim, the heir can answ'er that 
he neither has the thing, so as to be able to ‘ let ’ the 
claimant ‘ take it nor is it by reason of anything 
like fraud on the heir’s part that the claimant cannot 
get what was left him. 

(iv.) A legatum per praeceptionem was created by 
the word praecipito, e.g. Lucius Titius Jiominem 
Stichum praecipito. Since praecipito means literally 
‘ let him take before ’, the Sabinians held that a 
legacy could only be given in this way to one of two 
or more co-heirs, who was to take some specific item 
of the Jiereditas before dividing the estate up. The 
Sabinians, therefore, considered that a legacy given 
per praeceptionem to any person but a co-heir was in- 
valid, and not even cured by the S.C. Neronianum ; ^ 

1 Infra, but Julian held otherwise (G. ii. 218). 
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further, that a co-heir to whom such a legacy was 
given could only obtain it by the heir’s action, judi- 
cium familiae erciscundae ; and that, since nothing 
save what belonged to the hereditas could be sued for 
by this action, a testator could not bequeath per 
praeceptionem anything save his own property, the 
only exception being where the thing bequeathed had 
originally been the testator’s, but had been mort- 
gaged to a creditor by a mancipatio fiduciae causa. 
The Sabinians held that in such a case a legatum per 
praeceptionem gave the legatee a right to require the 
other heirs to pay the creditor, who would then 
mancipate the property to the legatee. The Pro- 
culians, on the other hand, held that prae was super- 
fluous, and that, therefore, a legacy given in this way 
was, in effect, a legacy per vindicationem, and so 
possible even to a third person, whose remedy would 
be a real action for its recovery {vindicatio), and, 
according to Gains, the Proculian view was confirmed 
by Hadrian.^ It differed from a legacy per vindi- 
cationem in that it need not be quiritary property, 
and might have been acquired after the making of 
the will. According to both schools, a legacy per 
praeceptionem to two or more persons, whether 
conjunctim or disjunctim, entitled each to an equal 
share, as in the case of a legacy per vindicationem. 

Even in the time of Gains these formulae had lost 
much of their former importance by virtue of the 
S.C. Neronianum, a.d. 64 , the exact meaning of which 
is doubtful, but which seems to have enacted that if 
a legacy were in danger of failing because the’ testator 
had used inappropriate words,^ it should be treated 


^ Gaius, however, is doubtful about this (G. ii. 221). 
2 Cf. G. ii. 218. 
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as if given o'ptimo jure, i.e. per damnationem. If, 
therefore, to take an example, a testator gave a res 
aliena per vindimtionem, the S.C. saved the legacy, 
because it was regarded as given per damnationem ; 
another instance (given by Julian) is of a legacy 
given per praeceptionem to a stranger. On the other 
hand, if the legacy was in danger of failing because 
of some personal defect in the legatee [e.g. he was a 
Latinus Junianus or a peregrinus), the S.C. had no 
application,^ and it would seem that even after the 
S.C. the Latin language was necessary. Constantius, 
however, enacted (a.d. 339) that any words should 
thenceforth suffice, whether Latin or Greek, and 
Justinian placed all legacies, however given, on the 
same footing,^ and enacted that all advantages en- 
joyed hj fideiconimissa should be thenceforth enjoyed 
by legacies.* If the property belonged to the testator 
the legatee could sue for it by a real action, whether 
it was in the hands of the heir or of a third person ; 
and whether the legacy belonged to the testator or 
not, the legatee had his personal action against the 
heir ; the rights of the legatee being further secured 
by an implied mortgage {tacita hypotheca) over all 
the property which the heir himself received from the 
inheritance. 

{b) What could he given as a legacy. 

Speaking generally, any res which was not extra 
commercium,^ whether corporalis (as a slave) or incor- 
poralis (as a release from debt), could be given as a 
legacy, but the following cases require special notice : 

1 Cf. G. ii. 218. 

^ XJt oinnihus legatis una sit natura (J. ii. 20. 2). 

® And vice versa. 

^ If the testator gave such a legacy, e.g. the Campus Martins or a 
temple, it was invalid {nullius momenti) (J. ii. 20. 4). 
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(i.) A legacy might be of a portion of the hereditas 
itself, e.g. one-eighth of all the rights and ohUgations 
of the testator. A legacy of this sort was called 
legatwm partitionis, because the legatee shares (partitur) 
with the heres, and the legatee himself was known as 
legatarius partiarius. According to the theory of 
the jus civile it was impossible to carry out the in- 
tention of the testator literally, because the only 
legal manner by which a share of the hereditas could 
be given to a person was by making him heir. The 
result which the testator wished therefore could not, 
at law, he effected, and what was done was (in effect) 
as follows : A calculation was made and, in the case 
supposed, it would he ascertained what constituted 
an eighth part of the testator’s corporeal property 
(land, slaves, furniture, etc.), and what an eighth of 
his incorporeal rights {e.g. to have debts or damages 
paid to him), and what an eighth of his liabilities {e.g. 
for debts or damages). Then the heir transferred 
(by maneipatio or traditio) the eighth part of the 
land, etc., to the legatarius partiarius, and covenants 
were entered into between the heir and legatee 
{stipulationes partis et pro parte) ; the heir engaged 
to make over to the legatee one-eighth part of debts 
and damages due to the testator, the legatee to 
indemnify the heir against the same proportion of 
the liabilities. 

(ii.) Originally, as above stated, a testator could 
impose upon his heir {per damnationem) ^ the obliga- 
tion to transfer to a legatee the property of a third 
person {res aliena), or, if the heir could not buy it, to 
pay the legatee its value, but by Justinian’s time this 

^ Under Justinian, of course, a legacy of a res aliena could be given in 
any form {vide supra). 

R 
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had been modified, for a rescript of Antoninus Pius 
provided that the legacy of a res aliena had no effect 
unless the testator knew that the thing was not his 
own property,^ and the burden of proof was upon 
the legatee. 

(iii.) If the legacy were of some property mortgaged 
to a third person at the date of the will, the heir had 
to redeem the mortgage for the benefit of the legatee, 
but after a rescript of Severus and Antoninus, only if 
the testator was aware of the mortgage.^ 

(iv.) A gives a legacy {e.g. of land) to B, and 
afterwards sells or mortgages it. The effect was 
disputed in the time of Gaius ; some jurists thought 
that though the legacy was still due the legatee 
could be defeated by the exceftio doli.^ Celsus, 
however, considered the legacy ought to be paid if 
the testator when he sold or mortgaged did not intend 
to revoke the legacy, and this opinion was confirmed 
by a rescript of Severus and Caracalla.* 

(v.) A gives a res aliena belonging to C as a legacy 
to B. By the time when the legacy becomes due B 
has already obtained the res. If B bought the thing 
he can claim the value from the heir, but he cannot 
if he obtained it gratuitously {causa lucrativa), e.g. 
by a gift inter vivos from C or under C’s will : nam 
traditum est diias lucrativas causas in eundem hominem 
et in eandem rem concurrere non posse.® In like 
manner, if A leaves C’s farm to B, and B before the 
legacy is due acquires a usufruct in the farm by 
way of gift, and buys the dominium, he can sue 
the heir for the farm {i.e. both the usufruct and the 

1 J. ii. 20. 4. 

2 J. ii. 20. 5. ‘ Antonimis ’ is probably a mistake. Caracalla must 
be meant. 

® G. ii. 198. « J. ii. 20. 12. 


® J. ii. 20. 6. 
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‘dominium), but will only recover what he gave for 
the dominium. 

(vi.) A legacy of what already belongs to the 
legatee is invalid {inutile), and remains so though he 
parts with it before the legacy becomes due, for, by 
the regula Catoniana, a legacy which was invalid 
when the will was made cannot be cured by after 
events {quod, si testamenti facti tempore decessisset 
testator, inutile foret, id legatum quandocumque de- 
cesser it non voter e). 

(vii.) A gives B a legacy of A’s own property, 
thinliing, by mistake, either that it is a res aliena or 
that it belongs to B. The legacy is good. 

(viii.) If the legacy is a release from a debt {legatum 
liberationis) the heir cannot recover the money from 
the debtor, who, if he wishes, can compel the heir to 
release him formally, e.g. by acceptilatio. 

(ix.) Conversely, A, who owes B fifty aurei, gives B 
the money by his will. The legacy {legatum debiti) 
is invalid, for B gets no benefit by the legacy ; he 
can sue the heir as a creditor of the estate. But if A 
owing the money conditionally gives it absolutely, or 
before it is due, the legacy is good.^ 

(x.) A gives his wife B her dos as a legacy {legatum 
dotis).^ If A has actually received the dos the legacy 
is good, because B has a better remedy for its recovery 
as a legacy than she would by an action founded on 
the dos. If he has never received it, then if the dos 
is bequeathed in general terms the legacy is void for 
uncertainty, but if A said, ‘ I give my wife fifty aurei 
which she brought me as dos or ‘ the house I live 

1 J. ii. 20. 14 . 

2 Dofem 'praelegare — 'prae, because the wife obtains the dos so given 
earlier than b3^ the ordinary action. 
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in, which is mentioned in our marriage settlement 
the legacy is good, although no dos or marriage 
settlement had in fact been given or executed. 

(xi.) If the legacy is of a debt due to the testator 
(legatum nominis) the heir must sue for the benefit 
of the legatee, unless the legacy has become void 
because the testator received payment in his lifetime.^ 
(xii.) Legatum generis was where the testator 
gave a res non fungibilis without specifying it in 
definite terms, e.g. 1 give Titius a slave. If the 
estate comprised such an object the legacy was valid 
and Titius had the choice, but he could not choose 
the best. 

(xiii.) Legatum optionis is akin to the legatum 
generis, but the legatee is expressly given the right 
to make a choice {e.g. ‘ I give Titius any one of my 
slaves he may choose ’), and he may choose the best 
of the genus. Formerly, if Titius died before making 
the choice the legacy failed, but Justinian extended 
the right to his heir. Also, before Justiuian, if there 
were several legatees to whom a legatum optionis 
was given, or several heirs of one legatee and they 
were unable to agree, the legacy was void. Justinian 
provided ne pereat legatum . . . fortunam esse hujus 
optionis judicem, i.e. they drew lots. 

^-{c) The construction of legacies. 

(i.) A legacy could only be given to a person with 
whom the testator had testamentif actio, ^ and in the 
time of Gains ® could not be made in favour of an 
incerta persona,* e.g. ‘ whoever shall come to my 
funeral ’ ; among incertae personae were reckoned 

1 J. ii. 20. 21. 2 P. 259. 

2 For Justinian’s changes see ii. 20. 27. 

* But a gift to one of an ascertained class was good, eg. ‘to au}^ one 
of my cognati now alive who shall marry m}' daughter ’. 
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postumi alieni, i.e. all postumi except persons who on 
birth become sui heredes of the testator, e.g. a grand- 
child begotten to a son who has been emancipated 
would be a postumus alienus in this sense.^ 

(ii.) A gives a legacy to B, who is under the 
potestas of C, A’s heir, e.g. is his slave. The Sabinians 
considered this a valid legacy if given conditionally 
upon the slave being free when the legacy was due, 
invalid if unconditional. The Proculians considered 
it bad in either case, because of the regula Catoniana 
{vide supra). In Justinian’s time the Sabinian view 
was the accepted one,^ on the ground that the regula 
Catoniana did not apply to conditional legacies. 

(iii.) Conversely, if A appoints B’s slave C heir and 
gives B a legacy, then if C remains in B’s power and 
enters upon the hereditas on his behalf, the legacy 
fails, because B cannot owe a legacy to himself. But 
if C is emancipated or sold to another master in A’s 
lifetime, B’s legacy is valid. 

(iv.) A mere mistake by the testator as to the 
legatee’s nomen, cognomen, or praenomen has no 
efiect if it is clear whom he meant. 

(v.) Falsa demonstratio non meet ; e.g. ‘ I give as 
a legacy to my slave Stichus, whom I bought of Seius ’. 
This is a good legacy, though the demonstratio or 
description is inaccurate, because the testator, in 
fact, bought the slave from Titius. Another example 
is given above in connection with the legatum dotis. 

(vi.) Falsa causa non meet] e.g. ‘I give a legacy 
to Titius because he managed my business in my 
absence’. Titius never did so, but takes the legacy 
in spite of the testator’s mistake as to the reason 
{causa) for it, unless the reason amounts to an actual 

2 j. ii. 20. 32. 


1 G. ii. 241. 
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condition ; e.g. ‘ I give my slave to Titius if lie stall 
have managed my afiairs 

(vii.) Gains says that a legacy given ‘ when my 
heir shall die or ‘on the day before my heir shall 
die or poenae nomine {e.g. ‘ if my heir gives his 
daughter in marriage to Balbus, then let him give 
1000 aurei to Seius ’), was in each case invalid. 
Justinian made all these kinds of legacy possible, but 
in the case of a legatum poenae nomine only if there 
were nothing impossible, illegal, or immoral about it.^ 

(viii.) If the thing which is given as a legacy is 
lost or destroyed the loss falls upon the legatee, unless 
it was occasioned by the fault of the heir, so if A 
gives D’s slave as a legacy to B, and D manumits the 
slave before the legacy is due, the legacy fails, unless 
D was persuaded to manumit the slave by A’s heir, 
when, of course, the heir must compensate B. If A 
makes C his heir and gives C’s slave to B as a legacy, 
and C manumits the slave, he must compensate B. 

(ix.) A gives as a legacy to B ‘ a female slave with 
her offspring ’ ; if the former die, B still takes the off- 
spring. So, too, if the legacy is of ‘ a principal slave 
and his assistants’ {vicarii) and the principal slave dies. 

(x.) A bequeaths to B, A’s slave Stichus ‘ with his 
peculium ’ ; the legacy of the peculium fails with the 
legacy of the slave, e.g. if the slave die before the 
testator, for the peculium is merely accessory to 
the slave, and the rule is that the accessory follows 
the principal. 

(xi.) Land is given as a legacy ‘ with its acces- 
sories’, e.g. farm implements. If the land is sold and 
the testator intended thereby to revoke the legacy, B 
does not take the accessories. 


1 J. ii. 20. 35-36. 
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(xii.) If the legacy is of a flock which afterwards 
is reduced to a single sheep, e.g. by death, the legatee 
can 'claim it, although, of course, it is no longer a 
flock. 

(xiii.) Any additions to a flock or a building after 
the date of the will belong to the legatee. 

(xiv.) If a slave is given his freedom by will, 
this does not of itself carry with it a legacy of his 
pecuUum, although had the slave been manumitted 
by his master in his lifetime he would have taken 
his peculium unless the master expressly deprived 
him of it. But on manumission by will the slave 
may take his peculium if it appears, either expressly 
or by implication, that the master so intended. If 
the slave is given his peculium as a legacy, together 
with his freedom, he takes not only the peculium as 
it stood at the testator’s death but all additions to it 
between the death and the heir’s entry. 

(xv.) If the peculium is given as a legacy to C, a 
third person, C takes it as it stood at the death of the 
testator, but with regard to additions made between 
the death and the heir’s entry C only gets acquisitions 
made by means of something formiug part of the 
peculium {ex rebus peculiaribus)J 

(xvi.) The law with regard to a legacy of the same 
thing being made to two or more persons has been 
stated already as it stood in the time of Gains. Jus- 
tinian states the law in his time as follows : ‘ If the 
same thing be given as a legacy to two persons either 
conjunctim or disjunctim, and both take the legacy, 
it is divided between them. If the legacy to either 
fails the whole goes to the co-legatee.’ ^ 

(xvii.) Dies cedit — dies venit. The former is the 
1 J. li. 20. 20. 


2 J. ii. 20. 8. 
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term applied to the time when the legatee’s right to 
the legacy comes into existence, the latter {dies 
venit) when the right can be first enforced by action. 
Origmally dies cedit, on the death of the testator, if 
the legacy were unconditional ; and though the lex 
Papia Poppaea made the date the opening of the will, 
Justinian restored the old date. If the legacy were 
conditional, dies cedit when the condition was fulfilled. 
Dies venit when the heir made aditio as a general rule, 
but the date might be later, e.g. if the testator so 
declared, or if there were a condition to the legacy 
which was still unfulfilled. 

{d) Restrictions on the amount of legacies. 

The generosity of a Koman testator in the matter 
of legacies ^ might easily prejudice the legatees rather 
than the heir, because if a testator left so many 
legacies as to render the estate (or rather the residue) 
worthless, the heir might refuse to enter, and in such 
case the legacies fell to the ground ; while the heir, 
if, e.g., a suus heres, might be entitled to the property 
as on an intestacy, taking it, of course, free from 
legacies. To prevent an intestacy, which for some 
obscure reason was regarded by the Romans as a 
serious misfortune,^ three several enactments were 
passed, of which the last only succeeded in its object. 
The first law, the lex Furia,^ enacted that no legatee 
(save near relatives) could claim more than 1000 asses 
as a legacy, the second, the lex Voconia (169 B.C.), 
that no legatee should take more as a legacy than the 

^ Which was apparently subject to no restriction by the early law, 
since the XII Tables provided uii legassit super pecunia tutelave suae rei 
ita jus esto. 

^ The reason for this ‘ horror of intestacy ’ has been variously ex- 
plained, See Buckland, p. 361. 

® Of uncertain date, but before Cicero. 
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heir got out of the estate. But, obviously, a testator 
could satisfy the provisions of either law, and yet, 
by leaving a sufficient number of legacies, render the 
estate in the hands of the heir practically worthless. 
Finally the difficulty was solved by the lex Falcidia, 
40 B.C., which required that the total amount given in 
legacies should never exceed such a sum as would 
allow the heir to keep at least a fourth part of the 
hereditas. In other words, whatever the amount 
given in legacies, the heir must get at least his fourth 
{quarta Falcidia), and, if necessary, the legacies 
diminish. If there are two or more heirs, each gets 
a fourth of his share of the hereditas, whatever it may 
.be, and the calculation is made for each heir separately 
{in singulis heredibus ratio legis Falcidiae ponenda est ^ 
— the principle of the Falcidian Law is to be applied in 
the case of each heir separately); e.g. A institutes B 
heii' to half of his estate, C to the other half. A 
imposes no legacies on B, but so many on C as to 
exhaust or nearly exhaust his share. As to B, the 
lex Falcidia is unnecessary ; it applies, however, to 
C, who will get one-fourth of his half, and the legatees 
win only be entitled to payment of their legacies out 
of the remaining three-fourths of the half-share, the 
legacies abating proportionately. 

In order to ascertain the value of the hereditas, 
an estimate was made of it as at the testator's death. 
From the gross value of the estate, deductions were 
made in respect of — (i.) the expenses of winding 
up the estate ; (ii.) the debts of the testator ; (iii.) 
the value of slaves who had been freed ; (iv.) the 
funeral expenses. What was left was the ‘ net ’ 
hereditas, and of this the heir must get at least one- 
1 j. ii. 22. 1. 
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foxirth, the remaining three-fourths being divided up 
among the legatees, if the testator had given them 
as much. If he had given less, of course there was 
no need for the lex Falcidia, for the heir obtained 
more than one-fourth under the will. When the 
legacies had to be reduced the reduction was pro- 
portionate; e.g. the estate is worth 400 aurei net. A 
is heir, and B, C, D, and E each has a legacy of 100 
aurei, thus exhausting the estate. The lex Falcidia 
automatically reduces each legacy to 75 aurei, making 
300 aurei in all, and A, accordingly, gets 100 aurei, 
being his quarta Falcidia of the hereditas. 

Since the value is fixed at the testator’s death, it 
is the heir who benefits or loses by the estate subse- 
quently increasing or diminishing in value; e.g. X 
makes A heir and gives 100 aurei to B as a legacy. 
The net value of the estate at X’s death is 100 aurei, 
and B’s legacy is cut down to 75 aurei. If, however, 
the estate is worth 500 aurei when A enters {e.g. by 
the birth of slaves and cattle), A benefits, B’s legacy 
remaining at 75 aurei. Conversely, A is heir, B is 
legatee of 75 aurei, and the net estate at death is 
ascertained at 100 aurei. B wdl be entitled to his 
75 aurei, although before A enters the value of the 
estate falls to 75 aurei or less {e.g. by the death of a 
slave). But, of course, B will not get his legacy at 
aU unless A enters, and B will probably, therefore, 
come to some arrangement with A, so as to make it 
worth his while to do so. 

The lex Falcidia never applied to the will of a 
soldier,^ and Justinian enacted that it should have 
no application where the testator himself expressly 

^ For the privilege of soldiers generally in the matter of wills, vide 
infra. 



II 


JUS QUOD AD RES PERTINET 


251 


SO provided. Further, in Justinian’s time, the benefit 
of the lex was lost to the heir when he renounced the 
right or was deprived of it for neglecting to make an 
inventory according to Justinian’s provisions, or for 
attempting to defraud the legatees, or where he 
accepted only under compulsion. Finally certain 
kinds of legacies were, exceptionally, unafiected by 
the lex Falcidia, e.g. gifts to charities. 

(e) How a legacy might fail. 

(i.) By the will which bequeathed it being void 
or failing to take efiect, e.g. the heres refusing to enter. 

(ii.) By express revocation {ademptio). In the 
time when the old formulae were necessary to give a 
legacy, such legacy had to be revoked in an equally 
formal manner, i.e. contrariis verbis {e.g. non do lego). 
But long before Justinian the revocation could be 
informal; e.g. by the disposition being erased from 
the will, or by any declaration (by will or codicil) 
that the legacy was not to take efiect. 

(iii.) By implied ademption; e.g.- — (a) alienation 
of the thmg, unless the legatee could prove that 
the testator did not by alienation intend to revoke 
the legacy ; (b) great enmity subsequently arising 
between the testator and legatee. 

(iv.) By the destruction of the subject-matter of 
the legacy. 

(v.) If the legatee lost the right to take ; e.g. died 
before dies cessit. 

(vi.) Translatio ; i.e. if the testator, by will or 
codicil, transferred the legacy from one person to 
another ; e.g. hominem Stichum quern Titio legavi, 
Seio do lego.^ 

(vii.) By reason of the lex Falcidia. 

1 J. ii. 21. 1. 
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(viii.) Acquisition of the thing ex lucrativa causa 
{supra). 

(iK.) In the case of a legacy to a debtor of" the 
exact amount of his debt. 

(x.) By the refusal of the legatee to accept. 

5. Fideicommissa. 

The many formalities with regard to the institution 
of heirs and the bequest of legacies, coupled with the 
fact that many persons, e.g. peregrini, were incapable 
of being instituted heirs, or of being given a legacy, 
led, in the late Kepublic, to testators leaving directions 
to their heirs in favour of given individuals, which, 
though not binding at law, they hoped their heirs 
would, in honour, feel bound to carry out. The 
beginning of fideicommissa, therefore, was very like 
the early practice with regard to trusts in English 
law, and, as in the case of trusts, a time came when 
trusts were made binding legally as well as morally. 
Justinian ^ teUs us that the Emperor Augustus ordered 
the consuls, in certain cases, to interpose their authority 
in order to enforce fideicommissa, and that since this 
measure proved popular, a regular jurisdiction soon 
came to be established over these hitherto informal 
bequests, and a special praetor was appointed to deal 
with them, who was called the praetor fideicommis- 
sarius. For brevity, the fideicommissum will here 
be called ‘ the trust ’, the person upon whom it was 
imposed (fiduciarius) ‘the trustee’, and the person 
in whose favour it was imposed {fideicommissarius) 
‘ the beneficiary ’. 

The following were the chief points of original 
difference between legacies and trusts : 

(i.) A legacy must be given in a formal manner ; 

1 J. ii. 23. 1. 
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any informal declaration of intention, even a nod, 
migtt be enough, to constitute a trust. 

(ii.) A legacy could not exist apart from a will ; 
a trust could be imposed by will, but might be placed 
upon a man’s intestate heir. 

(iii.) A legacy could be claimed by an ordinary 
action ; whereas even when trusts gained recognition, 
the action was an administrative one only, given by 
the praetor fideicommissarius in the exercise of his 
extraordinaria cognitio. 

(iv.) Anyone might be the beneficiary under a 
trust ; while a legatee might be disqualified as not 
having testamenti f actio, or under the lex Voconia,^ 
or the leges Julia et Papia Poppaea.^ / 

(v.) Since the lex Falcidia applied only to legacies, 
a testator (once trusts were enforced) could, by a 
series of such trusts, instead of legacies, once more 
make his estate practically worthless in the hands 
of his heir. 

In the course of time, however, while the strict 
rules of legacies became, as has been shown, relaxed 
in favour of the principle of giving effect to the in- 
tention of the testator,® the rules relating to trusts 
lost much of their elasticity. Peregrines were early 
forbidden to take under trusts. The S.C. Pegasianum 
(a.d. 70) not only extended the principle of the lex 
Falcidia to trusts, but enacted that coelibes and orbi 
who were disqualified from taking legacies by the 
leges Julia et Papia Poppaea should be incapable of 
taking by way of trust, and under Hadrian incertae 
personae who could not take legacies were declared 
also incapable of benefiting by trusts. Finally, under 
Justinian’s legislation, trusts and legacies were placed 

^ Pp. 248 and 261. ® P. 262. ® E.g. by the S.C. Neronianvm. 
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upon the same footmg, and were given the same 
remedies, even the informality in the manner of 
bequest disappearing, for a trust to he legally enforce- 
able had to be duly witnessed^ If, however, the 
bequest had been by a mere declaration ^ {i.e. not 
duly witnessed), the rule was the same as that above 
stated with regard to codicils ; the beneficiary might 
require the person upon whom he alleged the trust to 
have been imposed to deny on oath the existence of 
the trust. If he refused the oath, he would have to 
carry out the trust. 

A trust might be either of one or more res singulae, 
or of the whole hereditas or part of it. 

A trust of res singulae. — A. man might request 
his heir (under his will or on an intestacy) or a legatee 
to give or do something for the use of the beneficiary, 
but no one could be so obliged to give more than he 
himself received ; and where the trustee was the heir, 
he was entitled, after the S.C. Fegasianum, to keep, 
whatever the amount of legacies and trusts imposed 
upon him, at least a quarter of the hereditas, or (if 
one of several co-heirs) a quarter of his share of it. 
If the trust took the form of a direction to liberate 
a slave, if the slave were the slave of a third person, 
the trustee would be hound to buy and manumit 
him. If the master refused to sell, as he might if 
he himself had received no benefit from the person 
creating the trust, the gift of liberty was not extin- 
guished but suspended,® because it might become 
possible in the future for the slave to be bought and 
freed. Even where the slave was the slave of the 

^ By five witnesses, as in the case of codicils. 

^ Fideicommissum orale. 

® Otherwise in the time of Gains (G. ii. 265). 
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person creating the trust, the slave did not become 
his Ubertus, but the libertus of the trustee who freed 
him; who thereupon became his patron. This was 
one of the few points of difference in Justinian’s time 
between the operation of a legacy and a trust ; for a 
slave directly freed by will became orcinus, i.e. the 
freedman of a deceased person, the testator, not of 
the heir. 

A trust of the hereditas. — Fideicommissum here- 
ditatis. 

This sort of trust arose when a man directed his 
heir (whether testamentary or intestate) to hold the 
hereditas in trust {i.e. by way of fideicommissum) for 
some third person, so that really this third person 
(the beneficiary) was to succeed to the whole heredi- 
tas, the heir being merely a figure. The device was 
specially useful, and perhaps was first resorted to, 
where the beneficiary could not be the jus civile heir, 
e.g. was a feregrinus. At first, however, even when 
the legal validity of trusts came to be recognised, 
the transaction could not be exactly and literally 
carried out, since the heir, though made trustee and 
though willing to execute the trust, could not divest 
himself of his heirship. The maxim semel heres 
semper heres prevented anyone but the heir himself 
suing the debtors of the estate and so realising it, 
and he was also the only person whom the creditors 
of the estate could sue. Accordingly a plan was 
adopted under which the beneficiary (B) was put 
emptoris loco, i.e. in the position of a purchaser of 
the estate. The heir (H), by a fictitious rmncipatio 
{i.e. for a single coin), sold the hereditas to the 
beneficiary, and, since mancipatio was inoperative to 
convey obligations, the sale merely vested in B the 
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res corporates of the liereditas. H and B, therefore, 
entered into mutual covenants {stipulationes quasi 
emptae et venditae hereditatis), H to hand over to 
B the assets of the estate as and when he received 
them, and that, if necessary, B might sue the debtors 
of the estate in H’s name ; B that he would reimburse 
H against claims made by creditors of the deceased. 
If the heir were asked to hand over part of the heredi- 
tas only, the transaction was lilve the proceedings 
where part of the estate was given as a legacy {par- 
titionis) ; the sale (mancipation) would be limited, e.g. 
to half the hereditas, and the stipulations entered 
into would be partis et pro parte. Obviously the 
above plan might prove much to H’s disadvantage. 
Suppose H is asked to transfer to B the whole heredi- 
tas, and that, e.g., the corporeal items (land, etc.) 
of the estate are worth 50 aurei, the debts due to it 
100 aurei, and the debts owed by it 90 aurei. H 
transfers the land and other corporeal property to B, 
and gets in and pays to him the debts due. B thus 
receives 150 aurei, and may lose them at once and 
the rest of his property in rash speculation. When, 
therefore, the creditors of the estate compel H to pay 
them he will be 90 aurei out of pocket, together with 
the money he spends in trying to enforce B’s covenant 
of indemnity. 

To avoid this possibility, and to abolish the clumsy 
process above described, the S.G. Trehellianum was 
passed {circa a.d. 67), and this S.C. (as modified by 
the S.C. Pegasiamim, a.d. 70) governed the proceed- 
ings in the time of Gains, when B was sometimes 
heredis loco (viz. when the S.C. Trehellianum applied), 
sometimes legatarii loco (viz. when the S.C. Pegasia- 
num was invoked). The S.C. Trehellianum provided 
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that, as soon as H assented to the Jiereditas vesting 
in B, all actions which might have been brought by 
or against H should be allowed to and against B, and 
thenceforth the praetor, acting on the S.C., permitted 
B to sue and be sued ^ as if he were heir ; hence he is 
termed by Gains heredis loco. B, it is true, was only 
heir in equity, but he had all the practical advantages 
of heirship ; and although the S.C. did not repeal 
the letter of the maxim semel Jieres semper heres, it 
destroyed its reality, for if A were sued by the creditors 
after the transfer, he could defeat them by pleading 
the exceptio restitutae hereditatis, or, as it was some- 
times called, the exceptio S.C. TrebelUani. 

Since, however, a trust depended as much as a 
legacy on the heir making aditio, it is obvious that, 
where H was asked to transfer the whole or the 
greater part of the hereditas, he might well refuse, as 
himself receiving no benefit, and the trust accordingly 
might whoUy fail. To remedy this the S.C. Pega- 
sianum was passed, which allowed the heir (as under 
the lex Falcidia with regard to legacies) to retain a 
fourth part of the hereditas, and the principle was 
extended also to cases where the heir was only one of 
several, where, of course, he retained one-fourth, not 
of the whole hereditas, but of the share to which he 
had been instituted. The S.C. further provided that 
if H declined to make aditio {e.g. because he thought 
the hereditas was damnosa), B, the beneficiary, might 
obtain an order from the praetor to compel him, 
and in such case H neither gained nor lost ; the 
transfer was deemed to be governed by the S.C. Tre- 
bellianum, B could sue and be sued, heredis loco, H 
could plead the exceptio restitutae hereditatis when sued. 

^ By an actio utUia. 

S 
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The S.C. Pegasianum did not repeal the earlier 
statute, but modified it, and it was only when less 
than a quarter of the estate was left to H that the 
S.C. Trehellianum had no application, and in this 
case the relations between H, B, and the debtors and 
creditors of the estate were as under the old system 
before the S.C. Trehellianum. The statement made 
by Gains, therefore, that B, formerly emptoris loco, 
was in his time aliquafido heredis loco, aliquando 
legatarii, becomes intelligible. B was heredis loco 
when the S.C. Trehellianum gave actions to and 
against him, and protected H by the exceptio resti- 
tutae hereditatis, viz.— (i.) when H was not requested 
to transfer more than three-quarters of the Jiereditas ; 
(ii.) when H refused to enter and the praetor com- 
pelled him. B was legatarii loco when less than a 
quarter of the hereditas was left to H. Then if H 
entered and relied upon the S.C. Pegasianum to 
secure his fourth, there was a mock sale of the part 
transferred to B, and stipulations partis et pro parte, 
as in the case of legatum partitionis ; if H did not rely 
upon S.C. Pegasianum, there was a sale of the whole 
estate, and stipulations quasi emptae et venditae heredi- 
tatis. It will be noticed that, though B is spoken of as 
legatarii loco in both cases, the expression is more appli- 
cable to the first case, viz. where H relied on the S.C. for 
his fourth ; B’s position being then exactly legatarii loco, 
viz., a legatee to whom a share of the hereditas had been 
bequeathed. In the second case (where the stipula- 
tions were quasi emptae et venditae hereditatis) B’s posi- 
tion, though more Idee that of a legatee than that of an 
heir, might equally well be described as emptoris loco 
as under the system prior to the S.C. Trehellianum. 

^ Viz., a fictitious sale with stipulations. 
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One more point in relation to tlie S.CC. must be 
noticed before passing to Justinian’s changes. H 
might be asked to hand the liereditas to B after 
reserving in his o^vn favour, not a definite part of 
the liereditas, but some specific thing or things, e.g. 
land or slaves. In this case, however valuable the 
specific gifts might be, and even though they amounted 
to the greater part of the estate, all the actions passed 
to and against B when H assented to the transfer of 
the hereditas, and H escaped liability.^ 

Justinian embodied the two S.CC. into one, re- 
taining the advantages of each. The heir was to be 
entitled to at least his fourth, if he wished to retain 
it, in every case, and the mock sale and stipulations 
were to be in every case unnecessary. The actions 
were to pass to and against the beneficiary in pro- 
portion to the share of the estate transferred to him, 
who was thus always made heredis loco so far as his 
share was concerned, and the heir remained heir in 
proportion to the part he retained, i.e. to that extent 
actions lay for and against him. Finally, as under 
the S.C. Pegasianum, the heir refusing to enter could 
be compelled to do so, but at the same time he escaped 
aU liability. 

C. Testamenti factio. 

Testamenti factio has three aspects : (a) Testamenti 
factio activa denotes the power to make a will, (b) 
passiva the capacity to receive benefits under one, 
while (c) a third kind of testamenti factio is the capacity 
to witness a will. 

{a) Testamenti factio activa. — Only persons who had 
the jus commercii and were under no disability could 

^ Cf. J. ii. 23. 9. The law in this respect seems to have been un- 
changed by Justinian’s legislation. 
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make a 'will, and, in ordinary cases, they had to possess 
the right not only at the date of their ■will, hut also 
at death. A slave ^ and a filiusfamilias 'were in- 
capable, being alieni juris, except that a filius could 
dispose by 'wiU of his feculium castrense while on 
military service, and, after Hadrian, at any time, and 
of his peculium quasi-castrense, under Justinian ; 
for in relation to them he was regarded as an inde- 
jrendent proprietor. An imputes was incapable, 
because, although he might be sui juris, his tender 
years disabled him, and the same lack of capacity 
attached to a furiosus and to a prodigus who had 
been forbidden by the praetor to manage his affairs. 
A Latinus J unianus, not having the jus commercii 
mortis causa, a Dediticius, having no commercium of 
any kind, and a person made intestabilis by the 
Senate’s decree {e.g. because condemned ob carmen 
famosum), were equally incapable of testamentary 
disposition. If a Roman citizen were captured in war, 
and so became a slave, he lost capacity, and any will 
made during captivity was invalid, even though 
afterwards he escaped and returned to Rome. But 
if he had already made a will before capture, it re- 
mained good, whether the citizen returned or not. 
If he returned, it was good by the jus postliminii, i.e. 
by the fiction that he had never been captured ; if he 
did not return, but died in captivity, by the fictio legis 
Corneliae, which assumed that a Roman citizen dying 
in captivity had never been taken prisoner at all, but 
had died at the moment of capture. 

In the time of Gains a person who was deaf or 
dumb was incapable of will-making : the former be- 

^ But a public slave of the Roman people might dispose by will of 
half bis peculium. 
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cause he could not hear, and the latter because he 
could not utter, the nuncupative part of the manci- 
patio; but Justinian removed the incapacity, except in 
the case of those who had been deaf and dumb from 
birth. A blind man, it would seem, could always 
make a will, but in Justinian’s time special formalities 
were necessary ; for besides the usual seven witnesses, 
a notary, or if one could not be found, an eighth 
witness was necessary, and the will had to be read 
aloud. The position of women under perpetua tutela 
with regard to will-making has been discussed above. ^ 
(6) Testamenti f actio passiva is the right to be 
instituted heir by or to be given a legacy under a will,® 
and it was necessary that the person in question 
should possess it, not only at the date of the will 
and the time of the testator’s death, but also at the 
date of the entry {aditio). Testamenti f actio passiva, 

however, was possessed by many persons to whom 
the right to make a will was denied, for everyone 
who was either a citizen, or subject to the potestas of 
one, could take under a will, even though under in- 
capacity ; e.g. in spite of being a furiosus, impuhes, etc. 
The chief examples of those unable to benefit by 
a will, therefore, were peregrini, Latini Juniani,^ 
dediticii, persons pronounced intestabiles, incertae 
personae,^ and persons disqualified by statute on the 
ground of public policy ; e.g. in the time of Justinian 
heretics, apostates, and the children of persons con- 
victed of treason. By the hx Voconia a woman 
cordd not be instituted heir by a testator whose 

1 P. 120. 

2 As already pointed out, originally many persons could benefit by 
Jideicommissa who had not testamenti factio passiva. 

^ Unless they acquired civitas within 100 days. 

* As to postumi, vide supra, p. 214. 
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fortune, according to the census, amounted to or ex- 
ceeded 100,000 asses, but this disqualihcation became 
obsolete early in the Empire, owmg to the census 
ceasing to be taken. Another example of a statutory 
disqualification is afforded by the leges Julia et Papia 
Poppaea. The lex Julia took from the coelebs {i.e. 
an unmarried person) the capacity to receive benefits 
under a will unless the testator were related to him 
within the sixth degree, or unless the coelebs married 
within 100 days from the date when the contents 
of the will were known. Under the lex Papia Poppaea, 
orbi (childless persons) ^ were only permitted to take 
half the benefits conferred upon them by will, unless 
the testator were, as in the case of the lex Julia, a 
near relative. But the effect of these two laws differs 
from that of ordinary disqualification. The coelebs 
and the orbus are not deprived of testamenti factio ; 
they may be instituted or left legacies {i.e. the insti- 
tution or legacy is not void), but they are iucapaci- 
tated (in whole or part) from actually receiving the 
benefit so conferred, which becomes caducum (lapsed), 
and passes — 

(o) To children or parents of the testator (if any) 
whom he has appointed heirs by his will ; in default 
of these- — ■ 

(6) To heirs or legatees (as the case may be) 
having children. 

(c) In default of both classes, to the jftscus. 

But if the legacy is joint (to A, B, and C), and one 
share lapses, the other legatees having children take 
before the heir. Under Caracal! a, class (6) lost their 
claim, so that either heirs who were children or 
parents of the testator, or the took. The dis- 

^ I.e. persons who, though married, had no children living. 
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qualification imposed upon coelibes and orbi by the 
above leges caducariae was altogether obsolete in Jus- 
tinian’s time, having been abolished by Constantine. 

As already stated, the right to benefit imder a 
will belonged not only to citizens, but to those in the 
power of a citizen. If the superior were the testator 
himself, the person under potestas might acquire for 
his own benefit ; e.g. a fiUusfamilias made heir by 
his father, or a slave instituted heir with freedom.^ 
If the superior were someone other than the testator, 
the benefit given to the person in potestas accrues 
in the ordinary course to the paterfamilias or master ; ^ 
e.g. A makes B’s slave C his heir. This is a valid 
appointment if B has testamenti factio with A, and 
valid even though B is dead, for his hereditas jacens 
sustains his personality ; but of course when C enters 
upon A’s hereditas at the command of B or B’s heir 
it will be as agent for his master, who will thus get 
all the benefits accruing from heirship, and also incur 
all disadvantages. 

(c) Testamenti factio as meaning the capacity to 
ivitness a will. — The capacity to witness a will was 
only required at the time of the making of the will, 
and in the time of Gains only those persons could be 
witnesses who were capable of taking part in the 
mancipation upon which the will was founded. Since 
no person could participate in the ceremony who was 
not a citizen above the age of puberty and under no 
incapacity, it follows that persons who were deaf, 
dumb, insane, slaves, women, or children under tutela, 
were not good witnesses. Further, when Gains wrote, 

Implied by the institution in Justinian’s time. 

^ An exception would be the appointment of a sermis alienus cum 
liber erit, the condition being fulfilled. 
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since in tlieory the whole business was between the 
testator and the familiae emptor, no person in the 
potestas of either of those persons, or under the same 
potestas, was a valid witness^ But the real heir, the 
legatees and their relatives were not excluded from 
beiug witnesses, though Gaius tells us that it is not 
desirable that the heir himself, his paterfamilias, and 
those subject to his potestas should be witnesses.^ 
Under Justinian, though the will was no longer made 
by means of a fictitious sale, a witness had still to 
have jus commercii and be free from incapacity ; and 
Justinian tells us that neither women, children under 
puberty, slaves, dumb and deaf persons, insane 
persons, prodigals, nor persons declared intestabiles, 
were competent witnesses. The familiae emptor had, 
of course, disappeared, but, as under the old law, no 
person under the potestas of, or subject to the same 
potestas as, the testator, could be a witness ; and the 
custom of which Gaius disapproved, viz. that the 
heir and his relations were good witnesses, was abro- 
gated by Justinian. Under his law, therefore, no 
person instituted heir, nor anyone in his potestas, nor 
his 2^(^terfa7nilias, nor his brother under the same 
potestas, could be a witness. Even under Justinian, 
however, legatees and fdeicommissarii ^ could witness 
the will, though they benefited under it. 

D. How a ivill might be or become invalid. 

A will which was invalid ab initio was called 
injustum or non jure factum ; a will which, valid 
when made, was invalidated by some after event, was 
known as ruptum, or irritum. 


^ Beprohatum est in ea re domesticum testimonium (G. ii. 105). 
^ Minime hoc jure uti debemus (G. ii. 108). 

® And, of course, their relatives. 
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Testamentum injustum. — A will miglit be void and 
ineffective from the moment it was made, because — 

(a) The testator had not testamenti Jactio ; e.g. 
was a Latinus Junianus. 

{b) The will was improperly made ; e.g. some 
of the witnesses were not lawful witnesses, or the 
testator failed to institute or disinherit a son in his 
potestas. 

Testamentum ruptum . — A vahd will might become 
void, because — 

(a) The testator revoked it, which he could do by 
making a new will valid by jus civile ; but Theodosius 
provided that even an invalid second will revoked 
the first, when the persons who would be heirs of the 
testator on iatestacy were not instituted in the first 
but were in the second. The second will, though 
validly made, and so revoking the prior will, might, 
if the heir under it were only instituted heir to certain 
particular things, be construed as imposing a fidei- 
commissum upon him, to restore the rest of the 
hereditas to the heir named in the earlier will ; though 
if the particular things were not equal in value to a 
fourth of the hereditas, the heir instituted by the 
second will might keep, in addition to the things given 
him, such further part of the estate as would make 
up the fourth, which the S.G. Pegasianum secured 
him .i A will was also revoked after an enactment 
of Honorius by the lapse of ten years, but under 
Justinian mere lapse of time had no effect unless after 
ten years the testator showed his intention to revoke 
it, e.g. by oral declaration before three witnesses, or 
by a declaration registered in the acta. Mere inten- 
tion to revoke was not enough, but it was a good 

^ Not the lex Falcidia as stated by Justinian (J. ii. 17. 3). 
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revocation if tlie will were destroyed, e.g. torn up, or 
the institution of the heir erased. 

(6) A will was also mptum by the agnation of a 
new suus heres, e.g. the birth of a postumus suus, or by 
a person becoming a suus heres after the date of the 
will in some other way, e.g. by marriage in manum 
or by adrogation ; but, in the time of Justinian, a 
will was no longer necessarily broken by the birth 
of a postumus, because, as above stated, such persons 
might be instituted or disinherited by anticipation, 
and marriage in manum was obsolete ; but Justinian 
tells us that even in his time, if a testator abrogated 
a person or took one in adoptio plena, his will was 
revoked by the agnation of a suus heres. 

(c) A will became technically irritum when after 
the date of the will the testator suffered capitis de- 
minutio. But — (i.) if the capitis deniinutio was the 
result of the testator being taken captive by the 
enemy, his wiU was not irritum ; for, as above 
stated, it was upheld either by the jus postliminii 
or the fictio legis Corneliae ; and — (ii.) if the capitis 
deminutio were minima, and nevertheless the testator 
was a citizen and sui juris at death {e.g. having been 
abrogated had been afterwards emancipated), the 
praetor granted bonorum possessio secundum tahulas 
to the heir named in the will, which was, however, 
sine re 1 in the time of Gains 

{d) Another instance of a will becoming irritum 
(or as it was here specially described, destitutum 
or desertum) was where, there being no substitute, 
the heir failed to take, e.g. died before the testator, 
or lost testamenti f actio, or refused. 

^ I,e. the bonorum possessor could be ejected by the intestate heir. 

^ Buckland, p. 288. Cf. G. ii. 147-149. 



II 


JUS QUOD AD RES PERTINET 


267 


(e) Filially, a will raight become mptum by_a 
successful querela inofficiosi testamenti. 


Subsect. 2. Intestate Succession 

If a man died without a will, or left a will which 
failed to take effect, his heirs were ascertained by the 
provisions made by the law for the succession on 
intestacy, the guiding principle of the early law being 
that of agnatio, but this was gradually modified by 
the reforms of the praetors, by other changes prior to 
Justinian, and by Justinian himself, both prior to and 
by his Novels. The whole system of intestate succes- 
sion was remodelled by Justinian in Novels 118 and 
127. The subject, therefore, falls imder the following 
heads ; 

A. Intestate succession under the jus civile. 

B. The praetorian reforms. 

C. The law prior to and as defined by Justinian’s 

early legislation. 

D. The Novels. 

E. Succession to freedmen and filii (which re- 

quires separate treatment). 

A. Jus civile. 

As already stated, on a man’s death intestate the 
first class of persons entitled to succeed to his hereditas 
were his sui heredes, i.e. those persons who were in 
his potesfas at his death, and who by his death be- 
came sui juris. There was representation, i.e. children 
of a deceased suus heres took his place, and when 
such representation happened the succession was 
per stirpes, i.e. the children took between them the 
share their ancestor would have taken. An example 
will make this clearer. Balbus dies, leaving a son. 
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Maevius, wlioin he has given in adoption ; another 
son, Stichus, whom he has emancipated ; a daughter, 
Julia, who has married in manum ; another son, 
Sempronius, who is married and has a son, Marcus ; 
and two grandchildren by a deceased son, Gains. 
Maevius, Stichus, and Julia were not m the power 
of Balbus at his death, Marcus was, but does not 
become sui juris on the death of Balbus ; none of 
these persons, therefore, can be sui Jieredes of Balbus. 
Sempronius and the two grandchildren were, however, 
in the potestas of Balbus at his death and become 
sui juris ; Sempronius is, accordingly, heir to half the 
estate, and the two grandchildren to the other half, 
representing their deceased father, and taking, per 
stirpes, his share. Had the representation been per 
capita instead of per stirpes, Sempronius and each 
of the grandchildren would have been heirs to a third 
of the estate. 

Failing sui Jieredes, the Jiereditas went to the 
agnati proximi, i.e. those agnates (other than sui 
Jieredes) who were nearest in degree to the testator at 
the time of his death or at the time of the will failing, 
e.g. brothers bom of the same father as the deceased,^ 
or an uncle on the father’s side. The rules in the case 
of agnates difier from those with regard to sui Jieredes, 
because — 

(a) The nearest in degree exclude all other agnates, 
i.e. there is no representation, so that if Balbus died 
leaving no sui Jieredes, but Titius a brother and 
Maevius the son of another deceased brother, Titius 

^ Agnate brothers and sisters, i.e. brothers and sisters of the same 
father as the deceased, were the nearest in degree, and Mere specially 
known as consanguinei. Both sui heredes and agnates are sometimes de- 
scribed as legitimi heredes, because called to the herediias by the law of 
the XII Tables. 
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is sole heir, as being nearer in degree, and excludes 
Maevius, who is more remote. 

(&) In the case above given, Maevius has not even a 
contingent right of succession if Titius dies before entry, 
or refuses the hereditas, nee in eo jure successio estJ 

(c) If there are several agnates of equal degree, 
the succession is per capita and not per stirpes ; if, 
therefore, Balbus dies with no sui heredes and no 
brothers or sisters, but leaving Titius, the son of a 
deceased brother, and Marcus and Stichus, the sons 
of another deceased brother, Titius, Marcus, and 
Stichus will each be heirs to a third of the estate. 

(d) The effect of the interpretation put by the 
older jurists (veteres) on the lex Voconia was to exclude 
aU women save consanguineae from succession as 
agnates ; therefore, an aunt or a niece had no claim. 

Failing sui heredes and agnati proximi, the hereditas 
lapsed to the gens ; but the right of the gens to 
succeed had become obsolete in the time of Gaius, 
and he does not discuss the topic in detail.^ 

B. The praetorian reforms. 

Gains * summarises the defects * of the civil law of 
intestate succession as follows : 

(i.) Emancipated children had no claim, nor, as 
he might justly have added, had children who had 
been given in adoption or had married in manum. 

(ii.) Children made citizens along with their 
father did not fall under his potestas unless the 
Emperor so decreed,® and were not, therefore, his sui 
heredes. 

(iii.) Agnates who had suffered capitis deminutio 

1 G. iii. 12. 2 Q_ iji_ 17. 3 (J iii. 18-24. 

* Whicli may account for the dread a Roman had of dying intestate. 

® Cf. G. i. 94. 
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were not admitted ; because, although the capitis 
deminutio were minima only, the agnatic tie was 
dissolved. 

(iv.) If the agnati proximi failed to take, the more 
remote had no claim. 

(v.) No female agnates save consanguineae (sisters 
by the same father) could succeed, and — 

(vi.) Cognates who were not agnates had no claim 
at all ; so that persons tracing relationship through 
females were altogether excluded, and, therefore, 
a mother had no right of succession to her children 
(and vice versa) unless she had been married in manum, 
so as to become a quasi-sister by agnation to her own 
children.'- 

All these cases of injustice, Gaius says, the praetor 
amended by his edict, not in the sense of malring the 
excluded persons heirs by jus civile {nam praetor 
heredes facere non potest), but by giving them hono- 
rum possessio ah intestato. His principal reforms 
were as follows : he established a certain order, 
according to which bonorum possessio was granted, 
and gave the beneficial enjoyment of the estate to 
persons coming within the several classes, whether such 
persons were, the legal heirs or those whom, being ex- 
cluded by the civil law, he (the praetor) alone assisted. 
In so far as the grant was to the heirs by the jus 
civile it was, obviously, juris civilis adjuvandi gratia, 
in the other cases supplendi gratia or corrigendi gratia. 
The four principal grades or classes were unde liberi, 
unde legitimi, unde cognati, and unde vir et uxor. 

^ A further hardship -vvas that -while the natural claim of blood-rela- 
tions was so largely disregarded, agnatic relationships could subsist 
between the deceased and an absolute stranger, e.g. a person whom he 
had adiogated, and who would, therefore, exclude a natural son who had 
been given his freedom. 
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Bonorum possessio unde liheri. — In-tMs part of his 
edict ^ the praetor promised bonorum possessio not 
only to the sui Jieredes entitled by jus civile, but — (i.) 
to an emancipated and (ii.) a child who 

had been given in adoption and afterwards emanci- 
pated.^ An emancipa,ted filiusfamilias had, however, 
to make collatio bonorum with the other heirs, i.e. 
before sharing the estate with them, he had to bring 
into hotchpot (or the common fund) everything he 
had acquired since his emancipation except property 
acquired in the same way as peculium castrense and 
quasi-castrense. The reason is best seen by an example. 
A has three sons, B, C, and D. He emancipates B, 
and four years later dies. C and D become his sui 
heredes, and B is admitted to bonorum possessio with 
them by the praetor. But inasmuch as B may have 
acquired considerable property in the interval be- 
tween his emancipation and his father’s death, while 
C and D could acquire nothing save their peculium 
castrense and quasi-castrense,^ B is only permitted to 
share on making collatio bonorum, as above described. 
If a son were emancipated, and his children born 
before the emancipation remained in the potestas of 
their paterfamilias, they became sui heredes of the 
latter to the exclusion of their own father by jus 
civile, but the praetor granted bonorum possessio to 
the father of half the estate and of the other half to 
his children. Of course, if there were several heirs, 
the father and the children each took not one half 
of the hereditas, but half of one share of it. An 

^ Ea pars edicfi unde liberi vocantur. 

* If a child given in adoption wore emancipated after the death of his 
natural father, he lost, before Justinian, all right of succession both to 
his natural and adoptive father, save as a cognate to the former. 

® They acquired everything else, of course, for their father. 
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emancipated child who afterwards gave himself in 
adrogation did not get bonorum possessio to his 
natural father unless the person adrogating him 
emancipated him in his father’s lifetime. If an 
emancipatus died, his children left in the potestas of 
the grandfather were given bomrum possessio in this 
class. 

Unde legitimi. — This species of bonorum possessio 
seems to have been solely juris civilis adjuvandi 
gratia, for it was only open to sui heredes by jus 
civile, who had failed to claim unde liberi,^ and to the 
agnati proximi, as above defined. The praetor, it is 
true, helped agnates who were cut out at jus civile, 
but it was not in this degree but the next. 

Unde cognati. — Failing a claim by persons entitled 
under the first two classes, the praetor gave bonorum 
possessio unde cognati ^ to the kindred in blood of 
the deceased. This class included all descendants 
whether emancipated or given in adoption or not, 
and although the child was still in the potestas of the 
adoptive father ; agnates who had suffered capitis 
deminutio ; more remote agnates excluded by the 
agnati proximi ; women who were agnates (though 
not consanguineae) and other relatives, although the 
tie was only through women, so that a child could 
succeed to his mother, and vice versa. All these 
persons, of course, could not claim at once. The 
rule was that those who were nearest in blood to the 
deceased when the bonorum possessio came to this 

^ I.e. had neglected to claim bonorum •possessio within a year, and so 
became obliged to fall back upon the second chance given them by the 
praetor, viz. to claim as legitimi. 

^ But cognates were only admitted to the sixth or, in the case 
of children of a second cousin {sdbrino sohrinave nati), the seventh 
degree. 
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class, ^ shared equally, and there was no representa- 
tion. 

XJ-nde vir et uxor . — If no grant were made under 
the above classes, e.g. because all entitled failed to 
claim, the praetor granted bonorum possessio to the 
deceased widow or widower, as the case might be. 

C. The law prior to and as defined by Justinian’s 
early legislation. 

The changes in the law made prior to Justinian 
display a gradual recognition of the principle of 
cognatio at the expense of agnatio, a development 
which was finally completed by J ustinian himself. 

The S.C. Tertullianum, passed under Hadrian, gave 
a better position to a mother who, unless married in 
manum, had hitherto at best the right to bonorum 
possessio of the estate of her children in the third 
degree, i.e. unde cognati. If, being an ingenua, she 
had the jus trium liberorum, or, being a lihertina, the 
jus quattuor liberorum, the mother acquired under the 
statute a civil law right to succeed to her children 
after their children {liberi), their father and their 
consanguineous brothers and sisters, the mother in 
the absence of such brothers sharing with the sisters, 
the mother taking a half. The mother’s position was 
subsequently further improved. If, therefore, a child 
died leaving no issue, no father and no agnatic brother, 
the mother became the legal heir, though if the child 
left sisters the mother took half the estate. Con- 
versely, the S.C. Orphitianum, 178 A.D., gave children 
a right of succession to their mother’s estate. Hitherto 
children could only claim bonorum possessio to their 
mother unde cognati ; the effect of the S.C. was to 
raise them to the first degree. There was a good deal 

^ J.e. not at the death of the deceased. 

T 
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of intermediate legislation which it can serve no good 
purpose to set forth. Our next halting-place is the 
scheme of Justinian’s Novels. 

D. The Novels. 

Justinian determined to simplify the whole scheme 
of intestate succession and to carry to a logical con- 
clusion the reforms initiated by the praetors, by sub- 
stituting the principle of blood-relationship for agnatic 
relationship in practically every case. His final 
reform, as defined in the 118th and 127th Novels, was 
as follows ; 

There are four classes of heirs on intestacy arranged 
in the following order : 

1. In the first class come descendants, whether 
the deceased were a man or woman, and these de- 
scendants are determined by blood-relationship, save 
that a child taken in adoption counts as a natural 
child.^ Descendants in the first degree, i.e. sons and 
daughters, take equally per capita, and they exclude 
their own issue. But if a descendant in the first 
degree dies before the intestate there is representa- 
tion ; the descendant’s children take, per stirpes, the 
share their parent woidd have taken had he sur- 
vived. For example, A dies leaving a son B and a 
grandson by B, C. B excludes C. A dies leaving a 
son B and two grandchildren by a deceased son, C ; B 
takes half the estate and the grandchildren the other 
half per stirpes, as representing their deceased father. 

2. The second class is solely determined by cog- 
natio, and consists of ascendants, the nearer excluding 
the more remote. 

3. Brothers and sisters of the whole blood, and the 
children of such brothers and sisters as had died before 

^ The last relic of the agnatic principle. 
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the intestate, the latter taking their parent’s share 
per stirpes. 

4. Brothers and sisters of the half blood, and 
children of such brothers and sisters as had died before 
the intestate, the children taking as above. 

5. All other collaterals, according to nearness of 
degree, the praetorian restriction with regard to the 
sixth or seventh degree being abolished. 

6. Husband or wife, by bonorum possessio, not by 
heirship, as in the other cases. 

7. The fiscus took in the absence of claimants. 

E. Succession to (a) freedmen and (b) filii. 

{a) Succession to freedmen . — According to the XII 
Tables a slave properly freed, i.e. a civis libertus, had 
full power to dispose of his property by will, and might 
omit all mention of his patron, for the XII Tables only 
called the patron or his children to the inheritance if 
the libertus died intestate without leaving any suus 
heres. The praetor, in the event of the libertus dying 
leaving no children or if they had been disinherited, 
granted the patron bonorum possessio of half the 
estate. And if the libertus left no sui heredes at all 
and no will, the patron’s civil law claim to the whole 
hereditas remained. The intermediate changes do not 
need notice. Justinian finally settled the rules as 
follows : 

(i.) Natural descendants of the libertus. 

(ii.) Patron. 

(iii.) Patron’s children.^ 

(iv.) Collateral relations of the patron to the fifth 
degree.® 

1 By a S.C. in the time of Claudius a 'paterfamilias might assign a 
freedman to one particular child (J. iii. 8). 

® Bor a more detailed account of the succession to freedmen, see 
Roby, i. 270 ; Moyle, 5th ed. pp. 374-376. 
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Succession to Latini Juniani and dediticii. — Since 
a Latinus Junianus had not the right to make a will, 
his property passed on his death to his patron in any 
event, who took not jure Jiereditario, as in the case of 
a libertus, bnt jitre quodammodo peculii} Hence there 
were important di ff erences between the patron’s right 
to succeed to a civis libertus and to a Latinus Junia- 
nus. For example ; 

(i.) A Latinus Junianus had no possible sui lieredes. 
(ii.) The property of a civis libertus could in no case 
pass to his patron’s extranei heredes, whereas the estate 
of a Latinus could so pass.^ 

(iii.) If there were two or more patrons, the pro- 
perty of a civis libertus belonged to them equally, 
although they may have owned him as a slave in 
unequal shares ; but co-patrons succeeded to the 
estates of Latini Juniani in the same shares in which 
they formerly owned him as a slave.® 

The estates of Dediticii belonged in all cases to their 
patrons, who sometimes took as in the case of succes- 
sion to cives liberti {i.e. where, if the slave had been 
of good character, he would have become on manu- 
mission a libertus), sometimes as in the case of suc- 
cession to Latini Juniani (i.e. where, had the slave 
been of good character, he would have become a 
Latinus).'^ 

(b) Succession to a filiusfamilias. — A filius might 
die either in his ancestor’s power or be sui juris through 
emancipation. 

^ G. iii. 56. 

® A 8.C. Largianum gave the patron’s children not expressly dis- 
inherited a preference over extranei in regard to the property of a Latinus 
Junianus. 

® For further differences see G. iii. 60-67. 

* G. in. 74-76. 
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1. If the son died in potestas, his father, under the 
early law, took all his property as pecuUum. When 
the'pecuUum castrense was introduced, the son could 
dispose of it by will after Hadrian, and under Justinian 
he could so dispose of his peculium quasi-castrense also ; 
but if he died intestate, his father took both peculia 
jure communi, but it is not clear whether this means 
by way of inheritance or as peculium?- Justinian, 
however, postponed the right of the father in this 
respect to the son*s children, and his brothers and 
sisters.* Of the peculium profectitium the son was 
unable to dispose, even in Justinian’s time, and his 
father accordingly acquired it on his death in any 
event. Originally the father took the peculium adven- 
titium also ; but in Justinian’s time the father suc- 
ceeded to the peculium profectitium in any event, to 
the pecuUum castrense and quasi-castrense only if the 
son died intestate, and even then after the children 
and brothers and sisters of iAiefilius ; in the peculium 
adventitium he took a usufruct, and, failing children 
and brothers and sisters of the deceased, the dominium 
of the property. 

2. If the son were emancipated he had full testa- 
mentary capacity ; if he died intestate, his property 
belonged to his sui heredes, failing them to his actual 
manumitter (whether parens or extraneus),^ unless 
there had been a fiducia in favour of the father. In 
the time of Justinian, however, b, fiducia was implied 
in every emancipation,^ and the order of succession 
was, first, the children of the deceased ; then the 
father, subject, however, to certain rights in favour 

1 Buckland, p. 372. * J. ii. 12. pr. 

^ Vide supra. Ten persons were preferred by the praetor to the 
extraneus manumissw, ilia parte edieti unde decern personae vocantur 
(see Roby, i. 260). * J. iii. 2. 8. 
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of the mother, brothers, and sisters (if any) of the 
deceaseds 


Subsect. 3. Bonorum Possessio 

Bonorum possessio, many of the details of which 
have been already described, was a universal suc- 
cession under the praetorian Edict ; for the bonorum 
possessor had, as such, no status in the eye of the law, 
though he was amply protected by the praetor. As 
already appears, bonorum possessio was granted on 
three grounds : it might be — 

(i.) Secundum tabulas, i.e. where there was a will 
duly sealed as required by the Edict. 

(ii.) Contra tabulas, i.e. where the praetor wholly 
or in part upset the will. A will (e.g.) would be wholly 
void where a Jilius suus was praeteritus, and such son 
could apply for bonorum possessio, or rely on his civil 
law claim by hereditatis petitio. An example of a will 
being partly upset would be where some person was 
praeteritus (other than & jilius suus, e.g. an emancipatus) 
whom the praetor required to be instituted or dis- 
inherited, in which case the praeteritus could obtain 
bonorum possessio, but would be bound by some of 
the provisions of the will, e.g. the appointments of 
guardians. 

(hi.) Ab intestate, when the bonorum possessio 
might either be granted to the civil law heir adjuvandi 
gratia, as affording him more effective remedies, or, 
corrigendi gratia, to some person whom the civil law 
excluded; e.g. an emancipated son, or a husband or 
wife. The chief cases of this have already been noted. 

The formal application for possession of the pro- 
perty of the deceased was made by a petition to the 
^ See Moyle, p. 359. 
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praetor, and ascendants and descendants were allowed 
a year {annus utilis), all other persons 100 days {centum 
dies ■utiles), in which to make their application. By 
failure to make it in the time limited, they lost their 
right. The grant carried with it praetorian succession, 
which might be permanent {cum re) or temporary 
{sine re). It was cum re when the honorum possessor 
was not liable to be ejected by a person with a better 
title; e.g. when he was the civil law heir as well, sine re 
when he was liable to ejectment. For example, 
Balbus, the scriptus heres, failing to demand bonorum 
possessio, it is granted to Titius, the intestate heres. 
The bonorum possessio will be sine re if the will was 
properly made, and fuljSls all the requirements above 
mentioned, since Balbus can, by his civil law action 
{hereditatis petitio), evict Titius, whose possession was 
merely juris civilis supplendi gratia. On the other 
hand, possession granted to the jus civile heir, juris 
civilis adjuvandi gratia, or to some person to whom 
the praetor makes a grant in preference to the civil 
law heir ^ {juris civilis corrigoidi gratia), is final, and 
therefore cum re. The remedies of a honorum possessor 
were — 

{a) The interdictum quorum honorum, by means of 
which the right to corporeal property belonging to 
the estate could be enforced. It lay only against 
those who held the property pro herede, i.e. claimed to 
be heirs, or pro possessoi'e, i.e. who advanced no title 
at all. Thus it did not lie against one who claimed it, 
e.g. under a sale. To succeed the bonorum possessor 
must show that his grant satisfies the terms of the 
edict, for the praetor when granting it did not go 
into the question as to whether the claimant was 

^ I.e. after the praetor’s power in this respect was recognised. 
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entitled in all particulars. If he succeeded on the 
interdict this did not definitely settle the matter, but 
it gave bim the benefit of possession, and put to the 
proof any claim brought against him. 

(6) The petitio hereditatis possessoria, analogous to 
the hereditatis petitio of the civil lavf heir. It lay 
agamst the same persons, and with respect to the same 
rights in general as the interdictum quorum honorum, 
but the judgment was not provisional but final. 
There were certain cases, however, in which the 
interdict would be preferred. 

(c) An action against those holding property by 
some other title than inheritance or mere possession, 
and as against debtors, proceeding on the fiction that 
he was heres?- 

In the case of the honorum possessor cum re his 
position was impregnable, for he could defeat even the 
civil law heir, by the exceptio doli, but if the grant 
were sine re, he had no answer to the hereditatis petitio 
of the heir, and would have to surrender whatever he 
may have recovered by the above remedies. Both 
kinds of honorum possessores could usucapt, but where 
it was sine re the possession might be interrupted, 
whereas if it were cum re this could not occur. 

The origin of honorum possessio is obscure. In its 
earliest form it was solely civilis adjuvandi gratia, 
viz. secundum tahulas to the scriptus heres under a 
proper will, or ah intestate to the agnati proximi. The 
most probable suggestion is, that inasmuch as a suus 
heres obtained possession ipso jure, while others, such 
as an extraneus {scriptus) heres and an agnate, could 
acquire undisputed possession only by the praetor’s 

^ Conversely, the creditors of the estate were granted an action 
against the honorivm possessor on the same fiction. 
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decree/ bonorum possessio was first introduced where, 
there being no suus heres, there was a contest between 
the -testamentary and intestate heirs. So that a grant 
of bonorum possessio not only settled the dispute but 
prevented any third person acquiring the hereditas 
by usucapio pro herede. Next, bonorum possessio 
became juris civilis supphndi gratia, being granted 
when a scriptus heres failed to apply for bonorum 
possessio in due time (though it might not, in this case, 
be lasting possession, since it was still open to the 
scriptus heres to bring a petitio hereditatis) ; finally 
the grant appeared eorrigendi gratia) i.e. when, from 
Cicero’s time onwards, the praetor promised it to 
persons not entitled in any sense by jus civile. 


Subsect. 4. Addictio bonorum libertatis causa 

This addictio bonorum was introduced by Marcus 
Aurelius, and the fact that it is not mentioned by 
Gains helps us to fix the date of his Institutes. 

If a man, by his will, gave freedom to some of his 
slaves, and the hereditas was refused by the heir under 
the will, the intestate heirs, and the fiscus, it would 
be adjudged to the creditors, who would sell it to 
satisfy their claims, and the gifts of freedom might, 
accordingly, fail. Marcus Aurelius provided that in 
such case the estate should, instead of being granted 
to the creditors, be adjudged {addictio bonorum) to 
any of the slaves to whom liberty had been given, on 
the application of such slave, he giving security that 
the creditors would be paid in full. The addictio 

^ The XII Tables provided that the suus was to be ‘ heir faihng 
him the agnates or gens are not made heirs, they are merely to take the 
estate, familia (see Sohm, pp. 531-534 ; Moyle, pp. 471-475). 
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bonorum was libertatis causa, because thereupon all 
the slaves, to whom freedom had been given directly, 
became free ; those slaves whom the heir was ordered 
to manumit being granted their freedom by the slave 
to whom the goods were adjudged. Marcus Aurelius 
further provided that, if the addictio could not take 
place because the fiscus accepted the inheritance, 
the slaves should nevertheless receive their freedom. 
The Emperor Gordian permitted the addictio bonorum 
to be made even to a stranger if he gave proper 
security. 

Justinian points out that the rescript of Marcus 
Aurelius, which introduced the addictio, was not only 
beneficial to the slaves but to the deceased testator, 
for it saved him the disgrace of a sale of his goods 
after his death by his creditors ; and the Emperor 
adds that the rescript applies not only where there is 
a will giving liberty to slaves, but where the master 
dies intestate, having given liberty to slaves by a 
codicil, and the inheritance is refused by those entitled 
ah intestato ; and, further, that, in his judgment, the 
rescript must be taken to include even cases where the 
gifts of freedom were made by the master, inter vivos, 
or by a donatio mortis causa, so as to prevent any 
question as to whether creditors have been defrauded.^ 
The grant could not be made until it was certain that 
no one would accept the inheritance, and a person 
under twenty-five was not bound either by his accept- 
ance or rejection until that age.^ If, therefore. A, 
the mtestate heir, were aged twenty, no valid addictio 
could logically be made for five years ; but Justinian 
states that, even in that case, it might be granted, 

^ J. iii. 11. 6 ; i.e. under the lex Aelia Sentia. 

* I.e. because the praetor might grant m integrvm restitutio. 
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and that if A had declined the hereditas before twenty- 
five, the grant had been made and the slaves freed ; 
then,' even if he changed his mind at twenty-five, and 
applied for m integrum restitutio, thus rescinding the 
addictio, the gifts of liberty were still upheld. 

The above four forms of universal succession were 
subsisting in the time of Justinian ; those about to be 
mentioned were either obsolete or no longer had the 
same effect. 


Subsect. 5. In jure cessio hereditatis ^ 

This species of universal succession consisted of 
the transfer of the hereditas by the heres to a stranger 
by means of a fictitious lawsuit [in jure cessio), so 
as to make the stranger heres in place of the real 
heir. 

The only kind of heir who could so transfer the 
hereditas was an agnatic heir {legitimus heres) on an 
intestacy, and then only before he made aditio. This 
was not strictly a breach of the rule, semel heres 
semper heres, because the legitimus heres, unlilce the 
suus, was not heir at all until entry ; what he trans- 
ferred therefore was not his heirship but his right of 
entry. If such a person made in jure cessio after 
entry, though he validly transferred the corporeal 
property of the hereditas, he still remained heres, and 
liable to the creditors of the estate, while debts due 
to the estate were extinguished, and the deceased’s 
debtors were the gainers. 

If the scriptus heres {extraneus) in a will made in 
jure cessio before aditio nothing resulted {nihil agit), 
for his right to the hereditas was dependent on entry 
1 G. ii. 34-37 ; cf. iii. 85 - 87 . 
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and was probably not, like that of the Ugitimus, 
regarded as an inchoate right conferred by the XII 
Tables. But the reason of the distinction is obscure.^ 
If the extraneus scriptus made the transfer after entry, 
the result was the same as where the legitimus heres 
transferred after aditio. 

With regard to a transfer by the suus heres, who 
was, of course, heir without aditio, there was a dis- 
pute between the two schools. The Sabinians held 
the transfer to be absolutely without efiect; the 
Proculians thought that the effect was the same as 
where a legitimus or extraneus made a transfer after 
entry. 

This kind of succession being obsolete in the time 
of Justinian he omits any notice of it. 


Suhsect. 6. (a) Bankruptcy, (b) Adrogation, marriage, and 
Coemptio. (c) The S.C. Claudianum 

(o) Bankruptcy. — This subject will be discussed at 
length in the law relating to actions.^ 

(6) Adrogation, marriage, and coemptio, as modes 
of u ni versal succession, have been dealt with already. 
In the time of Justinian marriage in manum and 
coemptio Jiduciae causa were altogether obsolete, and 
adrogation no longer operated as universal succession, 
since it merely gave the adrogator the usufruct of the 
property of the person adrogated. 

(c) The S.C. Claudianum. — This miser ahilis per 
universitatem adguisitio, which took place when a 
free woman gave way to her passion for a slave, and 
forfeited her freedom and her estate at the same time 
to the slave’s master, was abolished by Justinian.^ 

1 Buckland, p. 398. * P. 446. * P. 56. 
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. Section VI. The Law of Obligations 

Obligations have already been mentioned as form- 
ing part of the estate which passes on a successio per 
universitatem ; it remains to consider their nature 
and classification, how they arise, are transferred 
(other than by universal succession), and how they 
may be extinguished. 

(1) The nature of an obligation. 

Justinian defines an obligation as follows : Obli- 
gatio est juris vinculum, quo necessitate adstringimur 
alicujus solvendae rei, secundum nostrae civitatis jura 
(J. iii. 13, pr .) ; i.e. as the legal tie between two persons 
which binds one or both of them to do or forbear from 
doing something for the benefit of the other. Let us 
look a little more closely at this very important con- 
ception. It requires (a) at least two persons, or there 
can be no question of tying together. These persons 
must be definite persons; e.g. A can be bound to B, 
but not to all the world. B may or may not also be 
bound to A. Thus if B lends A ten aurei [mutuum), 
A alone is bound, and the obligation is said to be 
unilateral', but if A agrees to sell B a horse for ten aurei, 
A is bound to hand over the horse and B to pay the 
ten aurei. Here the obligation is said to be bilateral, 
(b) The law for some sufficient reason (causa) ties the 
two parties together, so that one or both are bound to 
do or to forbear towards the other. Now if the rela- 
tion be viewed from the standpoint of the party 
entitled to the act or forbearance, it is a benefit or 
advantage, whereas from the point of view of the 
party bound it is a burden. To-day the common 
use of the term obligation is in the sense of a burden 
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or duty, and it is this aspect of duty under the law 
which is stressed in early times, for the Eomans talk, 
e.g., of the duties of the buyer and seller, not of their 
rights. Yet it is the aspect of benefit, its money 
value to the person entitled, which makes it a res, 
that leads the Eoman writers to treat of obligations 
in the second half of the Jus quod ad res pertinet. 
(c) The acts and forbearances must themselves be 
definite ; e.g. A may be bound to serve B as a clerk, 
or to return a book he borrowed, or to pay compensa- 
tion for loss inflicted on B by negligent or iutentional 
harm done to his property, but A cannot contract to 
do whatever B may require : the relation is too in- 
definite. (d) As an obligation from the point of view 
of the party entitled is a res, it has a money value, for 
that as we have seen is the legal significance of the 
term res, but here the res is incorporalis, giving rise 
to a mere right to some act or forbearance agaiust a 
definite person (m personam), instead of being one 
with respect to some corporeal object, whether one’s 
own or another’s, that can be asserted against all the 
world, (e) As the law has tied the parties together, 
the law requires that the act or forbearance due shall 
be rendered, in which case the juris vinculum is dis- 
solved. If the render is refused, the law will enforce 
the obligation either specifically (but this is not usual), 
or substitutionally by the payment of damages. 

The same obligation can only exist between the 
original parties to it : the law will not suffer either 
the benefit to be transferred or the burden. The 
reason is probably to be found in the fact that people 
in early societies can understand the transfer of 
ownership of some res corporalis by actual delivery, 
but cannot comprehend how it can be possible to 
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transfer wtat has in fact no objective existence. 
Means were found to evade these difhculties in later 
law.' In the same way, if I employ an agent to buy 
a plough for me, in later law the plough becomes mine 
as soon as it is delivered to him, but if I employ him 
to enter into a contract to buy next year’s cotton 
crop from B, the benefit of the contract is not auto- 
matically mine, but my agent must transfer to me 
the rights he has acquired. It follows from the 
personal nature of an obligation that death in early 
law must have ended it in all cases ; though this was 
too inconvenient to stand in its entirety in later law. 
It continued, however, to be true of obligations arisiug 
out of civil wrongs, or delicts, so far as the wrong-doer 
was concerned, for the payment of the pecuniary 
penalty attached by law was in lieu of the early 
vengeance the injured party or his relatives could 
inflict, and such vengeance attached to the very body 
of the wrong-doer, and could not be carried beyond 
the grave. 

(2) The chief classifications of obligations. 

{a) Gains in the Institutes gives only two heads — 
contract and delict. In another work he adds another 
head— ea; variis causarum figuris. 

(b) Justinian is naturally more elaborate than 
Gaius. His summa divisio (chief division) is into 
civiles and honorariae (civil and praetorian) ; his 
sequens divisio, which, in treatment, is really his main 
division, follows Gaius, being divided into contract, 
quasi-contract, delict, and quasi-delict, the second and 
fourth probably being what Gaius indicated by his 
ex variis causarum figuris. 

A contract is an agreement enforceable at civil law, 
and Justinian mentions four classes of these arising 
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— re, verbis, litteris, and consensu. Agreements not 
enforceable by civil law are pacts, and where they 
are not actionable at all, they are nuda facta, but they 
could always operate by way of defence. Certain 
pacts, however, were made actionable by the praetor 
or by Imperial constitutions, and were called facta 
vestita. These are not noted in the Institutes, as they 
ought to be, among the sources of obligations. 

A quasi-contract is primarily moral in character ; 
it is not connected with agreement, nor yet with 
wrong ; but the only way in which the law can do 
substantial justice between the parties is to provide a 
remedy as if there was a contract. Thus A under a 
mistake pays money to B which is not owing, though 
B in fact thinks it is ; justice requires that B shall 
refund the money, and so the law imposes a duty on 
B to return it. Such cases, however, are strictly 
defined by law, and not all cases that come within 
the general principle noted above are treated as 
quasi-contracts. It is a question of expediency which 
each legal system must answer for itself. 

A delict is a wrong independent of contract, and 
consists in the violation of a right in rem vested in 
the plaintiff in consequence of some act of the de- 
fendant ; e.g. damage done to property wilfully or 
negligently. Its exact nature will be more fully 
considered hereafter. 

Quasi-delicts are wrongs of a miscellaneous char- 
acter, chiefly cases of vicarious liability ; i.e. one person 
actually does a wrong, but on grounds of expediency 
another is made responsible for it; e.g. A throws some- 
thing out of the window of a house occupied by B and 
adjoining the highway to the injury of a foot-passenger, 
C : the law holds B responsible to C for the damage. 
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This classification is not exhaustive, for, as noted 
above, pacta vestita and certain contracts called 
innodiinate contracts are excluded. There are more 
than four delicts, and sucb sources of obligations as 
judgment, magisterial order or breaches of contract 
are not mentioned. The classification is obviously 
artificial, for a preconceived classification arranged 
symmetrically in fours has been adopted, and the law 
squeezed into it with resulting violence to its contents. 
The heading of quasi-delict does not seem to be 
logically defensible. 

(3) Other classifications are — 

(a) Civiles, actionable at civil law, and naturales 
which, though not enforceable at law, might yet 
produce legal consequences indirectly. Like quasi- 
contract these constitute the importation of moral 
notions into the law, without going the whole length 
of converting them into enforceable obligations. 
They rest upon no general principle, nor do they all 
produce the same legal effects, but are, in the interests 
of expediency, given such legal effect as justice seems 
to require. The chief occasions seem to be some 
defect of capacity, as in the contract of a slave, or 
such relationship between the parties as could not 
give rise to a civil obligation between them, e.g. pater- 
familias and filiusfamilias, or some rule of law that 
prevented a civil obligation from arising in the circum- 
stances ; e.g. a loan to filiusfamilias after the S.C. 
Macedonianum resulted, generally, in a natural 
obligation merely. Only one certain legal effect can 
be postulated for a naturalis obligatio ; it barred the 
condictio indehiti. The other possible consequences 
cannot be catalogued, but include m some cases the 
possibility of novation, the provision of a sufficient 

u 
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basis for suretyship, and the conversion of the natural 
obligation into one civilly enforceable. The concep- 
tion of a natural obligation is of no particular con- 
sequence from the point of view of its legal effects so 
far as the law student is concerned, but viewed from 
the standpoint of legal development it throws light on 
the fairly constant relation between law and morality 
which is such a prominent feature of Roman law.^ 

(b) Obligationes civiles are those actionable at civil 
law, while obligationes honorariae are those actionable 
under the edicts of the praetor or other magistrates. 

(c) Unilateral obligations bound one party alone, 
as in the case of certain contracts, e.g. a loan for con- 
sumption, or a formal verbal promise (stipulation), 
and in the case of all delicts ; bilateral obligations, like 
a contract of sale, bound both parties. Some con- 
tracts, though ordinarily giving rise to liabOities on 
one side, but which might exceptionally give rise to 
liabilities on both sides, are said to be imperfectly 
bilateral ; e.g. the loan of a gun binds the borrower to 
return it, but if the lender makes over a weapon which 
he knows to be unsafe without disclosing that fact, he 
wiU be liable for damage caused in consequence. 

{d) If A borrows money from B and C guarantees 
repayment of the loan, C’s contract of suretyship is 
said to be accessory to the principal contract of loan. 


Subsect. 1. Obligations arising from Contract 

The Roman, like the English contract, is an agree- 
ment which creates an obligation enforceable by civil 
law. The minds of the parties must be at one. 
Usually one party makes an offer which the other 
1 See Buckland, p. 518. 
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accepts ; such, ofier and acceptance must be con- 
temporaneous. Fundamental mistake would exclude 
a genuine agreement, and, in the case of stricti juris 
contracts, i.e. those depending originally on the form 
in which the contract was entered into, fraud (dolus), 
unless fundamental, did not vitiate the agreement, 
though in bonae-fidei contracts, those depending on 
good faith, the judge gave relief. Later Aquilius 
Gallus introduced the exceptio doli where the contract 
was stricti juris. Metus, or the threat of grave bodily 
harm to the party himself or his family, had the same 
effect as dolus at civil law in the case of contracts 
stricti juris, till the praetor granted relief, but bonae- 
jidei contracts were probably avoided. 

The contracting parties must have the necessary 
capacity under the law ; the disabilities of several 
classes have already been noted — slaves, pupilli, 
women in tutela, furiosi, prodigi interdicti, peregrini 
in certain cases, persons in mancipii causa, and the 
like. Finally the purpose of the agreement must be 
both lawful and possible. But mere agreement does 
not in Koman law by itself constitute a contract, but 
merely a pactum, which is said to be nudum since it is 
not enforceable by action ; the law must annex to it 
the force of an obligation by reason of some causa or 
reason indicated by some characteristic of the agree- 
ment which the law regards as sufficient. Perhaps 
such causae were in origin regarded as sufficient 
reasons for the law to add binding force to the 
agreement, so that a contract is a declaration of 
consensus that results in an obligation actionable by 
civil law, rather than one intended to create such an 
obligation. 

There were four causae by reason of which an 
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agreement was regarded as producing an actionable 
obligation — 

(i.) Re. 

(ii.) Verbis. 

(iii.} lAUeris, or 
(iv.) Consensu. 

(i,) Contracts made ' re 

The essence of the contracts made re, or, as they 
are called, the real contracts, was that, at the time the 
agreement was made, one party, by delivering some- 
thing belonging to him to the other party to the con- 
tract, imposed on that other an obligation to return 
the thing itself or, in the case of things intended to be 
consumed, an equivalent in kind. As the Koman 
lawyers expressed it, the contractual obligation was 
created by something being handed over — ex re tradita 
initium obligationi praebet. Justinian tells us that 
there were four classes of real contracts — 

(A) Mutuum or loan for consumption.^ 

(B) Commodatum or loan for use. 

(C) Depositum, e.g. A gives B his watch for safe 
custody. 

(D) Pignus, pledge or mortgage. 

The first was of civil law origin, while the remaining 
three were praetorian. 

Before discussing these, an older form of real 
contract requires notice, viz. the nexum, which had 
long been obsolete in the time of Justinian, and 
which had, for all practical purposes, fallen into dis- 
use in the time of Gains, who only refers to it in con- 
nection with the means of discharging an obligation 

^ This is the only real contract described by Gains, but the others 
were known in his time as legal transactions, and he frequently refers 
to them. 
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SO created [nexi liberatio)J The exact nature of the 
transaction is not known.^ 

The nexum, like the maneipatio, was a proceeding 
per aes et libram, but whereas the maneipatio was a sale, 
the nexum was probably a money loan. The lender 
and borrower get together five Roman citizens above 
the age of puberty and a libripens. The lender puts 
into the scales the metal to be lent,® and this the 
libripens weighs out and hands over to the borrower, 
while the lender declares that the borrower has become 
his debtor [dare damnas esto). Thereupon the debtor 
was regarded as nexus to his creditor, i.e. bound in his 
own person to the creditor until the loan was repaid ; 
so that, just as in the case of a judgment debtor, the 
creditor could enforce payment by manus injectio 
(execution on the body of the debtor), and make the 
debtor a slave in satisfaction of the debt. The intro- 
duction of coined money had the same effect here as 
in the case of the maneipatio ; the metal was no 
longer weighed out, the money loan being paid directly 
by the lender to the borrower ; but the formal part 
of the nexum was retained, the borrower striking the 
scales with a single coin, and the formality continued 
to confer upon the lender the right to subject the 
debtor to manus injection The nexum, however, must 
have fallen into disuse when a lex Poetelia of uncertain 
date ® mitigated the severity of its remedy by re- 
stricting the power of the creditor to impose inhuman 

1 G. iii. 173. ® Bucklaud, pp. 426-127. 

® For, like the earliest form of maneipatio, the nexum dates buck 
to the time when there was no coined money. 

^ 'Which, of course, accounts for the survival of the nexum after 
coined money had been introduced, when there was no actual need to 
weigh out the metal. 

® For suggested dates see Girard, 8th ed. p. 514. 
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treatment on his debtor like the use of stripes and 
fetters. This led, towards the end of the Kepublic, 
to the adoption of the alternative of execution on the 
borrower’s goods for execution on his person, and in 
the time of the classical jurists a money loan would 
ordinarily be made by means of the mutuum fortified 
at first by a stipulation (a solemn promise to return 
the money lent), and later by a mutuum alone, the 
first of the real contracts Justinian describes.^ 

A. The mutuum was a loan of res fungibiles (e.g. 
money, wine, or grain) for consumption. Neces- 
sarily, therefore, the borrower became dominus or 
owner,^ and his obligation was to restore not the thing 
lent but its equivalent in value. It was the only 
stricti juris contract in this group.® The borrower 
was, by virtue of the contract itself, only bound to 
return the exact equivalent of what he received, with- 
out interest, even though he was in default (mom), 
i.e. had failed to repay at the proper time. The only 
means of securing interest was to get the borrower to 
promise it by a separate contract, the verbal contract 
known as stipulation Finally, the remedy of the 
lender was the most stringent under the classical law, 

^ On the whole subject see Roby, ii. 296-310 ; Sohm, 3rd ed. pp. 52 
and 372. 

^ TJnde etiam mutuum appdlatum sit, quia ita a me tihi datur, ut ex 
meo tuumfiat (J. iii. 14. pr.). 

® A negotium stricti juris was one where the liability of the parties 
was measured exactly by the strict letter of the contract or other trans- 
action, the consideration of equitable defences, e.g. fraud, being expressly 
excluded unless raised in the action by an exceptio in the formula, as 
opposed to a contract borme fidei (e.g. the consensual contracts), where 
‘ equities ’ could be taken into account by the judex without any express 
exceptio. 

^ P. 299 et seq. 
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viz. the condictio ceriae pecuniae for money or triti- 
caria for other things, by means of which not only 
could the value of the things lent be recovered, but 
an additional third by way of penalty, if the loan 
was of money. 

It only remains to notice that the S.C. Mace- 
donianumj passed under Vespasian, restricted the 
grant of an action to those who made money loans to 
a filiusfamilias ; after that statute, accordingly, when 
a filius was sued on such a loan he could defeat the 
action by pleading the exceptio S.C. Macedoniani. 

The S.C. had no application where the creditor was 
the victim of fraud or honestly mistaken as to the status 
of the debtor, who was by general repute a pater- 
familias ; nor where the filius had peculium castrense 
or quasi-castrense, to the extent of such peculium ; nor 
where though promised to a filiusfamilias it was not 
actually lent till after he became sui juris ; nor if 
promised while he was a paterfamilias, though he sub- 
sequently became a filiusfamilias, e.g. by adrogation. 
The consent of the paterfamilias, or that the loan 
was for his use, excluded the S.C. Though no civil 
obligation arose there was a naturalis obligatio : “ the 
filiusfamilias and his sureties, if any, were under a 
natural obligation to repay the loan.* 

B. Commodatum was the loan of a thing for some 
specified use {e.g. a horse for a day’s riding). The 
essence of the transaction was that it should be 
gratuitous, i.e. that the lender {commodator) received 

1 Enacted on the ground of public policy, and named, it is supposed, 
after a notorious moneylender whose unconscionable transactions led to 
its enactment. 

^ Buckland, pp. 462-463. 
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no reward for the loan, otherwise the contract would 
not be governed by the rules of commodatum but by 
those of locatio-conductio rei (hire), one of the con- 
sensual contracts. The borrower {commodatarius), 
so far from acquiring dominium of the thing, did not 
get juristic possession ; he had merely de facto posses- 
sion, detentio. Hence an important difference between 
the liability of the person who received a loan by way 
of mutuum and the commodatarius. The former being 
dominus was liable (on the maxim, res perit domino) 
to return the equivalent in value, even though what 
was lent for consumption was destroyed by pure 
accident (e.g. fire or shipwreck) ; the commodatarius, 
on the other hand, though bound to show exacta dili- 
gentia (i.e. the care of a bonus paterfamilias), was not 
liable for accident not arising from any fault on his 
part.^ The lender could enforce his rights against the 
borrower by the actio commodati directa ; these rights 
were — 

(i.) To have the thing itself returned with its fruits 
and accessories, if any, when the time for which it was 
lent had expired ; and 

(ii.) That the borrower should display exacta dili- 
gentia, especially that he should keep the thing in fair 
repair, and not use it for any purpose .other than that 
specified. If the commodatarius did so use it he com- 
mitted theft — (furtum usus). 

If the thing were stolen, the borrower, not the 
owner, had the actio furti, as he was responsible for 
the custodia. Under Justinian the choice was with 
the dominus, who could either rely on the actio com- 

^ But if the commodatarius took the thing lent on a journey, and lost 
it through robbery or shipwreck, he was liable (J. iii. 14. 2), because he 
had no right to risk taking the object away from home. 



II 


JUS QUOD AD RES PERTINET 


297 


modati against the borrower, or the actio furti against 
the thief. 

The borrower had the actio commodati contraria 
against the commodator if — 

(i.) He had of necessity been put to extraordinary 
expense in relation to the thing lent. 

(ii.) If through the wilful wrong {dolus) or gross 
negligence {culpa lata) of the commodator the thing 
lent injured the commodatarius {e.g. was infected to the 
knowledge of the commodator and communicated the 
disease to the borrower). The actions {directa and 
contraria) were honae-fidei actions, for the contract 
(like all the real contracts, save the mutuum) was a 
negotium honae-fidei. 

(iii.) If he was not allowed to enjoy the thing as 
agreed. 

C. Depositum was where one man, not necessarily 
the owner, entrusted to another some res mobilis for 
safe custody, the latter, as in commodatum, getting 
merely detentio of the object. As in commodatum the 
contract had to be gratuitous, i.e. the depositary must 
receive no payment, otherwise the transaction became 
locatio-conductio operis. The depositor had the actio 
depositi directa to enforce the return of the object, with 
its accessories and fruits, on demand ; ^ and also if the 
depositary was guilty of dolus or culpa lata in relation 
to the contract. The depositary who used the thing 
left with him was guilty of furtum usus unless he acted 
hona fide, when he was bound to restore all profit 
which had accrued from the use. The depositary had 
the actio depositi contraria — (i.) if the depositor failed 

^ A depositary who, having refused to give up the thing, was con- 
demned in the actio depositi directa incurred infamia. 
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to display exacta diligentia, e.g. made a deposit of 
something with a latent defect causing damage to the 
depositary ; (ii.) to recover any expenses he might be 
put to in keeping the thing. As he was not respons- 
ible for custodia he could not bring the actio furti. 

The following were three exceptional cases of 
depositum : 

{a) Depositum miserabile was where the deposit 
was made under urgent necessity, e.g. by reason of a 
fire or shipwreck. Here the depositary who denied 
the deposit or failed to show due diligence was liable 
in double damages. 

(6) Depositum irregulme was where a res fungibilis 
(usually- money) was entrusted by one man to another, 
usually a banker, on the understanding that the 
depositary was to become owner, and was only to be 
bound to restore its equivalent in value. In this case 
the depositary, becoming dominus, was liable even for 
loss by mere accident, but the transaction diSered 
from mutuum because — (i.) it was chiefly in the interest 
of the depositor, though the depositary had the right 
to use the money ; (ii.) interest could be claimed by 
the actio depositi directa, which was bonae fidei, whereas 
in the case of a loan by mutuum, interest was, as above 
stated, never recoverable in the absence of an express 
stipulation. 

(c) Deposit with a sequester by several persons 
jointly has been already mentioned as one of the ex- 
ceptional cases where a person with a mere derivative 
title under a contract acquired juristic possession with 
the possessory interdicts. It applied to land as well 
as movables, the purpose of the transaction being that 
the sequester should hold possession till some dispute 
or lawsuit concerning it was settled, when it was to 
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be returned to the party in whose favour the decision 
was given. 

D. Pignus. — This contract, which resulted in a 
mortgage, has been already described. The creditor 
obtained, in Justinian’s time, either possession of 
(pignus) or a right of sale over (hypotheca) some 
specific piece of his debtor’s property, and was there- 
fore entitled to a jus in re aliena. 

It has been conjectured that commodatum and 
depositum developed out of the mancipatio cum fiducia 
cum amico mentioned by Gains, while pignus certainly 
developed out oi fiducia cum creditore. That mutuum 
had a different origin from the other three real con- 
tracts is pretty clear, having regard to the circumstance 
that it is unilateral and stricti juris, while the others 
are imperfectly bilateral and bonaefidei because of the 
fiducia, 

(ii.) Contracts made ‘verbis’. 

The real contracts of Roman law may be compared 
with the simple contracts of English law, since they 
did not, in any sense, derive their efficacy from their 
form. The verbal and literal contracts, on the other 
hand, are more akin to the English formal contract 
under seal ; they were enforced solely by reason of 
the form in which they were expressed. Of verbal 
contracts there were four kinds ; 

(i.) Botis dictioJ 

(ii.) Jurata promissio liberti. 

(iii.) Votum or promise in favour of some religious 
foundation ; and lastly, by far the most important, 
(iv.) The stipulation. 

^ This and the next verbal contract have been described already ; 
see pp. 105 and 71. 
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The origin of the stipulation has been variously- 
conjectured. According to high authority it can be 
traced to the procedural undertakings given by 
litigants,^ a view that is supported by the order in 
which stipulations are classified, the procedural 
coining first. This is in accordance with the well- 
known tendency of Roman writers to adopt the 
historical order in classification and explication. Sir 
Henry Maine’s theory that it is the verbal remnant 
of the contract of nexum is generally discredited.* 
Muirhead’s view is that it originated in a Greek 
practice of calling the gods to witness the performance 
of a promise between the parties, which was intro- 
duced into Rome and made actionable by the lex 
Silia, because the lex Poetelia had robbed manus 
injectio, in his view the only remedy upon a nexum, 
of its advantages, hence loans were made by handing 
over the money followed by a solemn promise for its 
return (the stipulation).® Girard doubts this explana- 
tion.* Others think it originated in religious practice, 
an oath sworn at the altar, perhaps of Hercules, which 
subsequently received legal recognition. At any rate 
it seems to have been applied in the first instance to 
promises to pay certa pecunia with its remedy the 
Gondictio certae pecuniae giving a penalty of one-third. 
Before or by the lex Calpurnia it was extended to 
promises of certa res giving the condictio triticaria 
(but -without the penal sponsio), next to incerta, and 
finally to acts, gi-ving rise to the general actio ex 
stipuhtu. 

Though the earliest form of a stipulation was for 

* Buckland, p. 431. 

* Ancient Law, p. 339, and Pollock’s note, p. 374. 

® Muirhead, pp. 204-212. * Girard, p. 522. 
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the payment of a certain sum of money, the beginner 
may find some difficulty in grasping why a person 
should so bind himself. The reason is that in its 
earliest application a promise was given in solemn 
form to repay a loan of money actually made at the 
time ; for though in later law a loan of money would 
of itself create an obligation, this was not so at first. 
Stipulation was probably not so much in use as an 
original contract. Of course it might be so employed 
occasionally, for provided the promise for payment 
were made in the required form it was binding though 
no loan might have been made. But it was mainly 
employed by way of ‘ novation ’ {infra, p. 303) to extin- 
guish some existing obligation and to substitute a 
new one with a better remedy. Thus if A sells a slave 
to B for 10 aurei, it may be that the slave has defects 
which by law A is bound to disclose but he has not 
done so ; if A were content to allow the transaction 
to stand on the footing of sale he might be obliged to 
take the slave back and return the price, or to accept 
a diminished price, so he stipulates for the payment 
of the price, and if B promises, the price is not now 
due upon the sale but on the stipulation, which is a 
contract stricti juris, binding solely in virtue of its 
form, and B could not raise the defence of fraud, 
though this became possible after the time of Aquilius 
Gallus, a contemporary of Cicero. 

A. The nature and form of a stipulation. — A 
stipulation may be defined as that species of contract 
which imposes an obligation upon a person because 
he has answered in set terms a formal question put 
to him by the promisee, which contains a statement 
of the subject matter of the promise. It was unilateral 
and stricti juris. An example makes this clearer. 
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Titius means to promise to give Maevius his slave 
Stichus. If he merely says to Maevius, ‘ I promise 
to give you Stichus there is no contract. For a 
proper stipulation Maevius must ask Titius, ‘ Spondesne 
mihi hominem Stichum dare ? ’ and Titius must answer, 
‘ Spondeo Originally the question could only be put 
and answered by means of the particular words, 
Spondes ? Spondeo ; any other words, though they 
might express exactly the same meaning, were useless 
to create the obligation; hut in the time of Gains, 
Dabisne ? Bobo ; Promittisne ? Promitto ; Fidejubesne ? 
Fidejubeo, and the like, even though expressed in 
Greek, were valid, though the form Spondesne? 
Spondeo was still regarded as peculiar to Roman citizens. 
Leo enacted (a.d. 472) that a stipulation should be 
valid even though the question and answer were not 
couched in the ancient solemn terms {solemnia verba), 
and in Justinian’s time, therefore, provided the 
answer agreed with the question, the stipulation 
might be in any words and in any language.^ If 
the subject matter of a stipulation were reduced to 
writing, it became established, as early as the third 
century a.d., that this raised a presumption that the 
promise was the result of a proper stipulation by 
question and answer, though under Justinian this 
could be rebutted by proving, e.g., that what the 
parties had written out was a mere informal under- 
standing, i.e. a pactum.^ The parties had still to be 
present, but Justinian provided that where the stipula- 

^ It win be observed that the obligation in a verbal contract is 
unilateral, i.e. only one side (Titius) is bound. A contract is bilateral 
where both parties are bound, e.g. in sale (empiio-venditio) the vendor 
is bound to transfer the thing bought, the purchaser to pay the 
price. 

2 J. iii. 15. 1. 


2 J. iii. 19. 17. 
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tion was reduced to writing (cautio) alleging such 
presence, this raised a presumption which could only 
be rebutted by certain proof that one of the parties 
was absent throughout the day in question from the 
alleged place. Stipulations were a means of creating 
every sort of obligation — ^to pay money, to give 
property, to do or not to do an act, and to extinguish 
an existing obligation created in some other way and 
substitute another for it (novation) ; the reason for 
this last-mentioned use of stipulation being that the 
remedy on a stipulation {condictio certae pecuniae 
with its penalty of one-third) was a more stringent 
one than that on any contract save the mutuum and 
the literal contracts (where the remedy was the same). 
Novation implies the extinction of a former obligation 
and the substitution of a new one. A, e.g., owes B ten 
aurei on a contract of sale {emptio venditio). The obli- 
gation to pay can be novated if B asks A, ‘ Spondesne 
mihi decern aureos dare ? ’ and A answers ‘ Spondeo ’ ; 
whereupon B obtains a better remedy to enforce 
payment, and, as a matter of evidence, need only 
prove that the stipulation was made ; i.e. he is not 
forced, if A questions it, to prove that the sale really 
took place. A novation may even involve a change 
of parties : A, e.g., owes B ten aurei, C engages to pay the 
money, and B agrees to accept C as his debtor. B 
asks C if he will pay the ten aurei owed by A, and C 
engages to pay it {expromissio) ; whereupon A’s old 
obligation to pay is extinguished, being replaced by 
the new obligation imposed on C. C is not Idcely to 
promise to pay unless he owes money to A ; in this, 
the usual case, A is substituting his debtor C to pay 
his own creditor, a case of delegatio debitoris, which is 
an expromissio in the stricter sense of that term. 
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A stipulation might be made simply {pure), or 
with a time named for performance {ex die), or con- 
ditionally. If made simply, ‘ Do you promise to give 
me five aurei 1 ’ the obligation to pay the money and 
the right of the creditor to demand it arose at once. 
If made ex die, e.g. ‘ Do you promise to give me five 
aurei on the Ides of March ? ’ the obligation to per- 
form on the day named arose at once, but the creditor 
could not demand it until the day arrived, and the 
whole of the day was allowed for payment.^ A 
stipulation, ‘ Do you promise to give me five aurei 
every year as long as I live ? ’ was construed as being 
made simply ; ^ it had nothing to do with the rule ad 
diem deberi non potest, as the Institutes state. ^ That 
rule means that one cannot owe a thing up to a certain 
time and not thereafter, e.g. ‘ Do you promise to 
pay me ten aurei until the kalends of July ? ’ The 
stipulation was construed as free from the limitation, 
but if action were brought thereafter it could be met 
by the exceptio doli. But a promise to pay 10 aurei 
each year during the life of either was unconditional 
and perpetual ; if however, an action was brought 
after death, it could be defeated by the exceptio doli. 
A stipulation made subject to a suspensive condition 
{e.g. ‘ Do you promise to give me five aurei if Titius 
is made consul ? ’) ^ did not give rise to an actionable 
obligation, but only to a hope {spes) that the promise 
would become effective by the condition being fulfilled ; 
but this hope passed to the heirs of the promisee if the 

^ J. iii. 15. 2. 

2 J. iii. 15. 3. 

® If the condition were negative, e.g. ‘if I do not go up to the Capitol’, 
it could not he definitely ascertained until death, and Justinian says that 
a promise based on such a condition was the same as a promise to per- 
form at death (J. iii. 15. 4). 



JUS QUOD AD RES PERTINET 305 

condition was not satisfied until after his deaths If 
a condition related to some event which had taken 
place', e.g. ‘ if Maevius is dead’, but which was un- 
known to the parties, it did not delay the formation of 
the obligation ; the stipulation in such case amounted 
to a kind of bet. If Maevius were alive the stipulation 
was void, otherwise the stipulation became at once 
effective. Where a stipulation was, not that a definite 
thing should be given or payment made, but for some 
act {e.g. to teach Greek) or forbearance {e.g. not to go 
to Rome), it was usual to add a penalty, i.e. to fix a 
sum as liquidated damages ; ^ e.g., ‘ Do you promise 
to go to Rome ? ’ ‘I promise ’ ; ‘ And if you do 
not go do you promise to pay me ten aurei V ‘I 
promise.’® This practice not only had the advantage 
of making it unnecessary for the plaintiff to prove 
the value to him of the promise, it also enabled him 
to sue by condictio certae ‘pecuniae instead of ex 
stipulatu.* 

Justinian tells us that stipulations were classified 
as either judicial, praetorian, conventional, or common ; 
i.e. both praetorian and judicial. Judicial, praetorian, 
and common stipulations are instances of stipulations 
made under compulsion in connection with legal 
proceedings ; if judicial, on the authority of a judge 
{judex) ; if praetorian, on the authority of the praetor ; 

^ It was otherwise in the case of a legacy given on a suspensive 
condition. 

* There was no rule in Boman law by which liquidated damages 
could, as in England, be treated as an unfair penalty, and so reduced 
by the Court. 

® There is ground for the view that originally stipulation only applied 
in the case of a promise to pay a definite sum of money, and, therefore, 
that when it had for its object anything other than a money payment, 
the promise had to be made conditional on a money penalty. 

* P. 311. 


X 
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if common, on the authority sometimes of the praetor, 
sometimes of the judge ; and all three kinds are analo- 
gous to the English practice of requiring persons to 
‘ enter into recognisances’, e.g. to keep the peace, or 
to appear before the Court for judgment. 

The examples given by Justinian of judicial stipu- 
lations are — 

{a) The cautio de dolo, by which a defendant who 
was ordered to restore to the plaintifi some of the 
property of the latter, was obliged to undertake that 
he would yield it up without fraud, i.e. do nothing 
before delivery to lessen its value. 

(b) The cautio de persequendo servo qui in fuga est, 
restituendove pretio was entered into by a defendant 
who had been given possession of the plaintiff’s slave 
prior to the slave’s escape, and the object of the cautio 
or stipidation was that the defendant should follow 
and reclaim the slave from any third party, or pay 
to the plaintiff the slave’s value. 

The examples given of the praetorian stipulations ^ 
are — 

(а) The cautio damni infecti, by which a man whose 
property was likely to injure a neighbour by reason of 
its dangerous condition was compelled to give security 
to indemnify his neighbour against any ensuing 
damage ; if the cautio were not duly entered into the 
praetor might give possession of the property to the 
person whom it seemed likely to injure, which, after 
an interval, might become permanent if the owner of 
the dangerous property continued recalcitrant. 

(б) The cautio legatorum was that which the heir 
was compelled to enter into when a legacy was not at 

^ These comprise stipulations ■which the aediles imposed (J. iii. 
18 . 2 ). 
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once payable, e.g. bad been given conditionally ; the 
legatee being entitled to have its future payment 
duly secured by tbe promise not only of tbe beir but 
of sureties. If tbe security were not fortbcoming tbe 
legatee could claim possession of tbe legacy at once. 

Justinian’s examples of common stipulations are — 

(a) Rem salvam fore pupilU, wbicb was sometimes 
taken by tbe praetor and sometimes by tbe judex, to 
ensure tbe safety of tbe property of a pupillus. 

(b) Rem ratam haberi, wbicb was tbe stipulation 
entered into by an agent {procurator) wbo was con- 
ducting a lawsuit for another undertaking that tbe 
principal would ratify tbe agent’s acts. 

Finally, conventional stipulations were those not 
imposed by tbe praetor or judex, but entered into 
by agreement of tbe parties. Of these, tbe common 
form of stipulation, sufficient examples bav©' been 
given. 

B. Invalid stipulations {Inutiles stipulationes )} — 
A stipulation was void in tbe following cases : 

(i.) If impossible ab initio, e.g. to give a slave 
Sticbus, wbo was dead ; a bippocentaur, wbicb cannot 
exist ; a thing which is divini juris or otherwise extra 
commercium ; a freeman wrongly considered a slave ; * 
or something wbicb already belonged to tbe promisee. 
And if void ab initio tbe stipulation cannot become 
valid, because its objectsubsequentlybecomespossible,* 
e.g. tbe freeman becomes the slave of tbe promissor. 
Conversely, although tbe stipulation was originally 
possible it is avoided by subsequent impossibility, 

1 G. iii. 97-109, 117, 119 ; J. iii. 19. 

2 Even if the stipulation was in the form, ‘ Do you promise to give 
Titius (a freeman) when he shall become a slave ? ’ it was void : quod initio 
vitiosum est, non potest tractu temporis convalescere. So too a promise to 
give a man hia own after-acquired property was void ( J. iii. 19. 22). 
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unless the impossibility is attributable to the fault of 
the promissor. 

(ii.) If A promised B that C should do something 
for B’s benefit the stipulation was in strict law void, 
for a third party can acquire neither rights nor duties, 
the limits of the contractual obligation being confined 
to the actual contracting parties : res inter alios acta 
aliis neque nocere neque prodesse potest ; but, exception- 
ally, A would be liable — (a) if his promise was con- 
strued as an undertaking that he would be personally 
, responsible that C should do the act ; (/S) if A’s promise 
was that if C did not perform the act A would pay a 
penalty ; and C might be liable — (a) in certaiu cases 
by an actio adjectitiae qualitatis ; 1. (jS) under Justinian’s 
law if he were A’s heir. 

(iii.) Another consequence of the last-mentioned 
maxim was that a promise made by A to B that he 
would benefit C was void, but, exceptionally, B could 
enforce the promise— (a) if B had an interest in the 
performance, e.g. C was his creditor ; ^ and (/3) if A 
engaged either to do the act or pay a penalty. So 
also C might exceptionally enforce A’s promise, e.g. 
(a) if he were B’s paterfamilias or dominus ; (/3) if, 
under Justinian, the promise was in favour of B’s heir, 
and C filled that position ; and (7) if B had taken the 
stipulation with reference to the property of C (his 
ward), C might have an actio utilis.^ 

(iv.) In the case of a stipulation mihi aut Seio dare 
spondes ? the stipulator alone had the right to sue, 
but payment might be lawfully made to Seius even 
against the stipulator’s will, and the obligation of 

^ P. 341. 2 j jjj 19 20 . 

® Conversely, an actio uiilis might he granted against a pupil on 
attaining puberty on a contract made by his guardian. 
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the debtor thereby ceased, while the stipulator could 
recover from Seius by an actio mandati. 

(v„) A stipulation miki et Seio, Seius being the 
paterfamilias or dominus of the promisee, was for the 
benefit of Seius ; i£ Seius were a stranger there was a 
dispute between the schools ; the Sabinians held that 
the whole was due to the stipidator, the Proculians 
that he was entitled to half only, the stipulation being 
void as to the other half. Justinian confirmed the 
latter view. 

(vi.) A stipulation was void where the parties were 
not in exact agreement in the question and answer ; 
but if the stipulation was for quantities a promise for 
a less quantity was binding, as Ulpian teUs us ; e.g., 
(a) ‘ Do you promise ten aurei ? ’ ‘ I promise five 
aurei.’ 

(vii.) A stipulation taken by a paterfamilias or a 
dominus from his filius or servus ^ was not actionable, 
but gave rise to a natural obligation. 

(viii.) Persons dumb, quite deaf, or mad {furiosi) 
could not be parties to a stipulation, and a pupil could 
not bind himself by a stipulation without his tutor’s 
authority, nor even with such authority if an infans, ^ 
i.e. under seven years of age ; a pupil, however, who 
was over seven years could be the promisee in a 
stipulation without his tutor’s authority, because it 
was for his benefit. So long as the status of in mancipii 
causa and that of in manu lasted, persons in those 


^ A stipulation between a filius and a third party, however, gave 
rise to a civil obligation ; if between a slave and a third person the 
obligation was still naturalis only, though the master could sue civiliter 
for any advantage under the contract. 

^ Cf. J. iii. 19. 9 and 10. Children were said to be infantiae proximi 
during their eighth year, and puberlati proximi during their thirteenth. 
But see Moyle, 6th ed. p. 416. 
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conditions could not be parties to a stipulation.^ A 
woman under perpetua tutela was in the same position 
as a pupil over seven.^ 

(is.) A stipulation was void if an impossible con- 
dition were added to it, e.g. ‘ Do you promise me ten 
aurei if I touch the sky with my finger ? ’ but if the 
stipulation were, ‘ Do you promise me ten aurei if I 
do not touch the sky with my finger ? ’ the condition 
was disregarded and the stipulation valid. 

(x.) A stipulation inter absentes was, as we have 
seen, void, but, under a constitution of Justinian, if 
the contract had been reduced to writing, and the 
writing stated that the stipulation had been made by 
the contracting parties in the presence of each other, 
this raised a presumption that they had been present, 
which could only be rebutted by the clearest proof 
that the parties were in different places during the 
whole day on which the contract was alleged to have 
been made. 

(xi.) In the time of Gains the following stipulations 
were void : 

(а) Post mortem meam (or tuam) dari spondes ? 

(б) Post mortem patris (or domini) mei dari spondes ? 

(c) Pridie quam moriar, or, Pridie quam morieris 

dari spondes ? And Gains says that the objection to 
(a) and (c) was that it was not in conformity with 
principle for an obligation to begin in the heres, as he 
was not a party to the stipulation : nam inelegans 
esse visum est ah heredis persona incipere ohligationem. 
But if A has acquired a right (or incurred an obliga- 
tion) under a stipulation, his heir will be entitled (or 
bound) ; as he inherits the right (or the obligation), it 
does not begin with the heir.® In (b) the objection 
1 G. iii. 104. 2 G. iii. 108. ® G. iii. 100. 
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was that the right was in fact acquired by the fater or 
dominus, and not by the promisee. Justinian made 
all three stipulations valid. 

(xii.) But a stipulation cum moriar or cum morieris 
dari spondes ? was valid even in the time of Gains J 
for here the right vested at the last moment of life, and 
so could be inherited by the heir. 

(xiii.) Formerly also a stipulation praepostere con- 
cepta was void, e.g. ‘ If the ship Barbara arrives next 
Monday from Asia do you promise to give me five 
aurei to-day ? ’ Justinian made such a contract 
valid, but performance could not be demanded until 
the condition was fulfilled. 

(xiv.) A means to promise B his slave Pamphilus, 
but by mistake promises Stichus ; the stipulation is 
void. (Error in corpore.) 

(xv.) So too a stipulation ea: turpi causa, i.e. tainted 
by illegality or immorality, e.g. a promise to commit 
homicide is void. 

C. Actions.- — The stipulation was enforced by one 
of three actions, according to the nature of the case. 
Where the object of the stipulation was a definite sum 
of money the remedy was condictio certi or certae 
pecuniae ; where the object was the delivery of a 
definite thing {certa res) the remedy was condictio 
triticaria ; * and where the object was the doing of an 
act there was an actio ex stipulatu. If there was a 
penal stipulation for the non-performance of the act 
a condictio certi could be brought upon it. The actions 
upon a stipulation, like the contract itself, were 
stricti juris. 

^ A stipulation to take effect after the death of a third person was 
valid (J. iii. 19. 16). 

^ From irilicum, grain, which would be a common object of a 
stipulatio in early times with an agricultural race. 
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D. Joint debtors and creditors. — A promise could be 
made by means of a stipulation to ttro or more persons 
{adstipulaiores),^ and two or more persons could jointiy 
make a promise, by stipulatio. to anotber (adprornis- 
sores). In eacb case tbe whole thing promised was 
due to each stipulator and from each prornissor. But 
in each obligation there was only one thing due. so 
that if either of the joint parties received or gave the 
thing due the obhgation was at an end (J. hi. 16. 1). 

(а) Adstipulatio Was chiefly used in early law for 
the purpose of agency. A is making a contract with 
B, and wishes to guard against not being able to see 
it carried out, e.g. because he is going abroad. Instead, 
therefore, of merely making the stipulation himself 
with B, he gets B to promise the act to himself and C. 
A asks B, ■’ Do you promise etc., then 0 asks the 
same question, and B replies, *' Spondeo’. C is, of course, 
more than an agent ; he is one of two principal 
creditors, and can sue B in his own name ; but C is 
bound, as regards A, not to abuse his rights, and he 
must make over to A whatever he recovers from B. 
Another use of adstipulatio was to evade the rule 
which, prior to Justinian, prohibited a stipulation 
so expressed as to take effect only after the death of 
the parties. If, e.g., A wished that B should make 
payment after A’s death to his (A’s) heir, A and C 
would jointly take a stipulation from B. Then if C 
survived he could sue on the stipulation and was 
bound to account for what he recovered to A's heir 
(Gr. hi. 117). It was superseded by the contract of 
inandatum. 

(б) Adpro'inissio or joinder of debtors was chiefly 
used for the purpose of surety'ship or guarantee, the 

^ The right of an adstipulator did not pass to his heir. 
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essence of whicli, according to the modern conception, 
is that C (the surety) promises to pay or perform A’s 
debt or other obligation to B if A does not. In the 
time of Justinian the only manner of constituting 
suretyship by a verbal stipulation was fidejussio ; ^ the 
two earlier forms, sponsio and Jidepromissio, mentioned 
by Gains, having become obsolete in Justinian’s time. 

Sponsio, which only applied where all the parties 
were cives, was formed by the use of the words Spon- 
desne, Spondeo. Fidepromissio was not confined to 
citizens, and the words used were Fidepromittisne ? 
Fidepromitto ; both forms were only applicable 
where the debt which was being guaranteed was itself 
created by stipulatio, and in neither case was the heir 
of the surety liable. The following laws applied to 
these two forms of surelyship, the first to sponsio 
only : 

(i.) A lex Publilia provided that a surety by sponsio 
who had been compelled to pay the debt could recover 
from the principal debtor, who failed to repay him 
within six months, twice the amount of the debt by 
the actio depensi. 

(ii.) A lex Apuleia provided that if, there being 
several sureties, one had been obliged to pay more 
than his fair share, he might by an actio pro socio ® 
recover the excess from his co-sureties. 

(iii.) A lex Furia, which did not apply to sureties 
outside Italy, limited the liability of sureties to two 
years from the date of the contract, and provided that 
each should be liable only for his own share. 

(iv.) A lex Cicereia ® required the creditor to inform 
an intending surety of the amount of the debt and the 

1 J. iii, 20. * G. iii. 122. 

® The dates of all these laws are unknown. 
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number of sureties, and a hx Cornelia, 81 B.c. (wbicb, 
unlike the above laws, also applied to fidejussor es), 
provided that no one should become surety for the 
same debtor to the same creditor in the same year 
{idem pro eodem, apud eundem, eodem anno) for more 
than 20,000 sesterces, the excess only being void. 

Fidejussio, which was the sole means of creating 
suretyship by stipulation in Justinian’s time, and 
which must have dated back at least to 81 b.c., since 
the lex Cornelia of that year applied to it, was formed 
by the use of the words Fidejubesne ? Fidejuheo, and 
not only was the surety bound, but his heirs also. An 
obligation could be guaranteed by this method what- 
ever its nature ; i.e. though it arose from some other 
form of contract than a stipulation, and even though 
it arose from delict. Further, the main obligation 
might be a naturalis obligatio merely, and might 
even be guaranteed by anticipation.^ Each surety 
{fidejussor) was liable for the whole debt, and the 
creditor might therefore demand it from any one 
of the sureties he pleased, but an action taken to 
litis contestatio {infra, p. 411) or, after Justinian’s 
changes, to judgment against one released all. Before 
Justinian, there was no necessity for the creditor to 
sue the principal debtor {i.e. the person whose debt 
had been guaranteed) before the sureties, though this 
would be injuria {infra) if the principal was able to 
pay, since it was a reflection on his solvency. Justinian, 
by a Novel, introduced the beneficium ordinis (or 
excussionis or discussionis), by which a surety could 
demand that the creditor should sue the principal 
debtor before proceeding against him, but such action 
did not release the others. A surety who had been 
1 J. iii. 20. 3. 
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compelled to pay could recover from the principal 
debtor by the actio mandati. As between the sureties 
themselves a rescript by Hadrian introduced the 
beneficium divisionis, which enabled one of several 
sureties when sued for the whole debt to demand 
that the claim should be divided between himself 
and the other solvent sureties^ Further, a surety 
called upon to pay the whole debt might avail himself 
of the beneficium cedendarum actionum, i.e. require 
the creditor before payment ^ to hand over to him all 
his remedies (including mortgages to secure the debt), 
and so, standing in the place of the creditor, sue the 
principal debtor for the amount paid, or the other 
sureties for their fair share ; ® he was regarded, not as 
having paid the debt but as having purchased the 
right of the creditor. A fidejussor could in no case be 
bound to pay more than the principal debtor, but 
might engage to pay less or to pay conditionally. 

By virtue of a S.C. Velleianum (a.d. 46), suretyship 
or other intercessio * by women was forbidden, and a 
female surety, if sued on her promise, could accord- 
ingly plead the exceptio S.C. Velleiani. But the 
statute did not apply where the woman had been 

^ A remedy which was nofc so favourable as that given to sureties by 
sponsio or fidepromisaio by the hx Furia, since under that law the 
liability was automatically divided among all sureties, whether solvent 
or not. A fidejussor, on the other band, had to claim the beneficium 
divisionis (expressly), and was affected by the fact that some might be 
insolvent, 

* After payment this could not be done, as payment extinguished 
all actions. 

® Besides being constituted by verbal contract, suretyship might 
arise from (i.) mandatum qualijkatum (p. 338), and (ii.) conatUuium 
debiti alieni (p. 347). 

^ Suretyship was one species of intercessio (i.e. becoming liable on 
behalf of another) ; another kind of intercessio would be novating the 
debt of another by stipulatio, i.c. A stipulates with B (by way of novation) 
to pay the debt of C in consideration of C being discharged. 
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guilt7 of fraud, or where the object of the main stipula- 
tion was to provide a dowry for her daughter, or where 
the creditor was a minor and the principal debtor 
insolvent, or where it was for her benefit, or she had 
deceived the creditor, or to save her father from the 
consequences of a judgment. Justinian retained 
these provisions, but required, in addition, that an 
intercessio by a woman should be in writing, executed 
before three witnesses, unless given for value received, 
or to provide a dowry, or if she had been paid for it, or 
confirmed it after two years, otherwise it was to be 
absolutely void ; ^ also that in no case should an 
intercessio for a husband be valid. The frequency of 
legislation in relation to suretyship bears witness to 
the common occurrence of that contract, and to the 
necessity of protecting those who were required by 
the social opinion of the times to accept the burden of 
suretyship. 

(iii.) Contracts made ‘litteris’. 

Though an obligation could be created by a literal 
contract in the time of Gains, the so-called literal con- 
tract of Justinian was not, in itself, a means of creating 
an obligation, but was the evidence of an obligation 
created in some other way, though this evidence might, 
by a kind of estoppel, become conclusive. Justinian 
is, therefore, rather illogical in classifying contracts 
litteris as a means of creating an obligation. 

The true literal contract, as described by Gains, 
may be defined * as a means of creating an obligation 

^ I.e. incapable of even being sued upon, so that there would be no 
need to plead the exceptio of the S.G. 

^ As will appear later, this definition needs qualification, but, with 
our present information, it seems impossible to frame a short and 
accurate definition. 
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to pay money by a fictitious entry [expensilatio) in 
tlie creditor’s account book called tbe codex accepti et 
depensij with the consent of the intended debtor. A, 
with B’s consent, enters the fact that B is indebted to 
him in fifty aurei, and thereupon B is under an obliga- 
tion to pay, though no money has passed between them. 

Such an entry might be one of two kinds : ^ 

(i.) Nomen arcarium ; i.e. a statement that money 
had actually passed between the creditor and the 
debtor, in which case no obligation litteris arose ; the 
entry was merely evidence of the debt, but the debt, 
being actual, was sufficient in itself to create an obliga- 
tion, with the very adequate remedy of a condictio 
certae pecuniae ; and — 

(ii.) Nomen transcripticium. 

An entry by nomen transcripticium was where a 
creditor closed one account in his codex {accepti rehtio) 
and opened a new one (expensilatio), and it was prob- 
ably only under these circumstances that an ohligatio 
litteris arose. 

The subject will, perhaps, become clearer by 
examples : 

(i.) A advances B money by way of loan {i.e. on 
a mutuum), and enters the loan in his codex. The 
obligation on B’s part to repay arises on the mutuum, 
and is enforced by the condictio which that contract 
gives rise to ; the entry is merely nomen arcarium, i.e. 
evidence of the real contract upon which alone the 
obligation depends. 

(ii.) A has in the past had dealings by way of sale, 

1 In Muirhead’s E.P.L., at p. 249, the codex is called accepti et expensi. 

^ Another view is that it was one of three kinds: (1) Arcarium; (2) 
expensilatio, where, a previous transaction having taken place, e.g. sale, 
the parties agree that an entry shall be made of a debt (as if it were a 
loan), e.g. Pythius and Canius; (3) nomen transcripiicmm. 
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exchange, etc., with B, of which an account appears 
in his codex showing a balance against B for 500 aurei. 
A, with B’s consent, closes this account by a statement 
on the opposite page (contrary to fact) that B has paid 
the aurei {accepti relatio), and opens a new account 
with the statement (contrary to strict fact) that he 
has advanced to B the sum of 500 aurei} Hence the 
expensilatio represents a nomen transcripticium ; a 
nomen (debt) has been transferred from one account 
to another, and, if the transaction was with B’s express 
or tacit consent, B is, by virtue of the new entry merely 
{ipso nomine), bound to pay the money. In effect the 
old contracts between A and B have been novated, 
i.e. extinguished, one single obligation having been 
substituted in their place ; obviously a course which 
offered many advantages to both parties, as it simplified 
the accounts,* and saved disputes about the previous 
transactions. And if the previous transactions had 
been contracts bonae fdei {e.g. emptio venditio), the 
creditor acquired a far better remedy in the condictio 
by which the literal contract, which was stricti juris 
and unilateral, was enforced. 

(iii.) A has an account with B, the result of which 
is that B is indebted to him in 1000 aurei ; he is un- 
willing to give B further credit, but will accept C as 
creditor in lieu of B, and C at B’s request agrees. A 
makes an accepti relatio to B’s account, and transfers 
the unpaid debt {nomen) to the opposite side of his 
codex by means of an expensilatio, which states (con- 
trary to the strict fact) that C is indebted to him in 
1000 aurei, whereupon C becomes bound ipso nomine. 

* Often, but not necessarily, B would make corresponding entries 
in his own ledger. 

^ See the story of Pythius and Canius related in the third book of 
Cicero’s De Officiis, mentioned in Muirhead’s 3rd ed. p. 405. 
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Tte technical name for the transcription in case 
(ii.) was tmnscriptio a re in personam, in case (iii.) a 
persona in personam. These last examples (ii.) and 
(iii.) are the only instances of the true literal contract 
which Gains gives.^ 

It would appear, therefore, that the normal use of 
the literal contract was for the purpose, not of creating 
a new, but of novating an existing obligation, as in 
the two cases cited, and it is not quite accurate to say 
that the essence of the transaction is that the obliga- 
tion springs from the entry of a fictitious loan. It is 
true that if there were an actual present loan the 
transaction was a nomen arcarium {i.e. evidence of a 
mutuum), and not a literal contract at all. But in 
neither of the cases (ii.) and (iii.) above cited was the 
entry fictitious, in the sense that the person upon 
whom the obligation was imposed received no benefit. 
If it were a transcriptio a re in personam he (i.e. B in 
case (ii.)) had, in the past, received abundant con- 
sideration from the creditor (A) ; while in the case of 
the transcriptio a persona in personam the benefit C 
received was a present one, viz. the release of his 
friend or, it might be, creditor B from liability. That 
the literal contract was not, or was very rarely, used 
to create an original obligation is the less surprising 
when it is remembered that a gratuitous obligation to 
pay money could always be created by a simple ques- 
tion and answer (stipulatio), and that after (about) 
the year A.D. 200 a mere written promise to pay raised 
a presumption that a stipulation to that effect had 
been duly made. Of course, if a man wished to benefit 

^ The chirographa and syngraphae which Gains mentions were written 
promises to pay, and, in that they raised an obligation though a stipula- 
tion had not been gone through, were peculiar to peregrini (G. iii. 134). 
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a friend or relative there was no reason why he should 
not instruct him to make a fictitious expensilatio, in 
which case the entries would be wholly fictitious and, 
nevertheless, binding; but, obviously, this was so much 
more cumbrous than a stipulation that it would be 
rarely, if ever, resorted to. 

The literal contract was wholly obsolete in the time 
of Justinian, and for this there were three main reasons. 
In the first place, the formal contracts (verbal and 
literal) lost much of their efl&cacy ^ when Aquilius 
Gallus, in Cicero’s time, first allowed a man who was 
sued upon such a contract to plead the exceptio doU 
{i.e. the defence of fraud or other substantial in- 
justice).^ Secondly, a new praetorian agreement, 
constitutum (which was a pactum vestitum^), was 
developed, which enabled an actionable obligation to 
be added to an existing obligation (which was kept 
alive), and gave the creditor an even better remedy 
than the condictio ; * and, thirdly, as will be seen 
immediately, under the later law, a mere written 
promise to pay might, by the rules of evidence, result 
in an actionable obligation.® 

The so-called literal contract of Justinian. 

It has been stated already that after about a.d. 
200 a promise to pay money which was in writing 
(cautio) raised a presumption that the promise was the 
result and evidence of a mutuum or of a proper stipula- 

1 Though the stipulation survived under Justinian. 

^ It has been suggested that, after this, the two formal contracts 
(i.e. the verbal and literal) entirely changed their character, and thence- 
forth, though ostensibly based on form, in reality depended upon what, 
in England, would be called consideration. But even in Justinian’s 
time a stipulation, though gratuitous, was actionable. 

3 P. 346. 

* G. iv. 171. 

® For the literal contract generally see Roby, ii. 279. 
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tion, thoTigh this presumption could be rebutted by the 
person who had given the written promise ; for, if 
sued-, he was allowed to show that no stipulation had 
in fact been made. As time went on, however, it 
seems to have become customary for debtors to give 
what we should call I.O.U.’s (eautiones) without any 
suggestion of a preceding stipulation ; this usage 
arose, partly from the above-mentioned practice of 
committing stipulations to writing, partly in imitation 
of the Greek syngraphae and chirographa. Suppose 
A has made a cautio in favour of B acknowledging 
indebtedness for a certain sum, then either there was 
a loan of which the ca'Utio is merely evidence, or A 
may have been fraudulently induced to make the 
cautio in prospect of such a loan, which in fact was 
never made. Now if B sues A, and there was in fact 
a loan, the action lies on the mutuum or, it may be, 
the promise by stipulation given to repay the loan, 
the cautio in both cases supplying the necessary 
evidence and not being a literal contract. But if 
there had been in fact no loan, the cautio raises the 
presumption that there has been one, and B will 
be entitled to succeed, if A is not in a position to 
rebut the presumption. Aquilius GaUus allowed A to 
plead the exceptio doli; but this threw the burden of 
proving that the money had not in fact been paid 
over on A, which very likely he could not discharge. 
So about the close of the second century a.d., A 
was allowed to plead in defence the exceptio non 
numeratae pecuniae, which threw the burden on B of 
proving that the money had in fact been advanced. 
This defence could only be pleaded within a certain 
time, which under Justinian was fixed at two years. 
An artful creditor would naturally wait until this 

Y 
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time limit Lad expired before he brought his action. 
He could then only be met by the exceptio doli, and A 
might fail to discharge the necessary burden of proof. 
To prevent this, A could make the exceptio non 
numeratae pecuniae perpetual by notice to the creditor 
or to certain officials before the two years had expired. 
If he failed to do so. then after the period of protec- 
tion had elapsed he would be obliged to fall back 
on the exceptio doli, and if he failed to prove fraud, 
and so rebut the presumption raised by the cautio, he 
would lose his case, not because of any literal contract, 
but because of the rule of evidence. 

(iv.) Contracts made ‘ consensu ’. 

The consensual contracts, like the real contracts, 
were formless. They derived their validity not from 
the fact that they were executed in some particular 
manner, but because the transaction between the 
parties was worthy of being enforced on the grounds 
of expediency. In the real contracts, this element of 
expediency was res tradita, the handing over of a thing ; 
in the verbal contracts, it was really in virtue of the 
solemn form originally in vogue, though, according 
to Justinian, it was the agreement of the parties 
{sufficit eos qui negotium gerunt consentire). But an 
agreement, per se, is merely a pactum, some causa is 
necessary, and here there is no causa beyond the 
agreement, yet the law seems to have annexed the 
binding force of an obligation to certain agreements 
because they were commercially important. 

The consensual contracts (which were based upon 
the jrts gentium) ^ were bilateral negotia bonaefidei, and 

1 Tile real contracts were also said to be juris gentium ; but it ma}' 
be doubted whether this is true of the mutuum, which was slricti juris 
and enforced b}' the condictio. 
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could be made inter absentesiilfrere four iu number : (1) 
emptio venditio, (2) locatio conductio, (3) societas, and 
(4) mandatmn. 

1. Emptio veyiditio. 

Emptio venditio was tbe contract of sale. The 
vendor agreed to sell, tbe purchaser to buy, some 
object of property for a definite or ascertainable 
price, and tbe contract was complete at tbe moment 
tbe price was fixed, although tbe thing bad not been 
banded over, and the price bad not been paid, or any- 
thing given as ‘ earnest.’ If tbe price were to be fixed 
by a third person, Labeo thought there was no sale, 
Proculus that there was.^ Justinian decided that if 
the third person in fact fixed the price, the contract 
was valid ; if he failed to do so, it was void. Formerly 
also it was doubted whether the price need necessarily 
consist of a sum of money. The Sabinians thought 
that the price might be a slave, a piece of land, or a 
toga, while the Proculians pointed out that if the price 
were anything else save money the contract was 
really exchange, and that the contract of exchange 
was one thing {i.e. an innominate contract), emptio 
venditio another. In the end, the opinion of the 
Proculians prevailed.’^ The practical point was that 
it was necessary to distinguish between the buyer and 
the seller, since their obligations were different. This 
requirement was satisfied if the price was partly in 
money, or, if originally fixed in money, something else 
was agreed to be taken instead. In the absence of 
fraud {dolus) the Courts would not inquire into the 
adequacy of the price, which must, however, be real, 
otherwise it was a donatio ; but Diocletian is credited 
1 G. iu. 140. “ J. iii. 2,'!. 2. 
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with havmg provided, in the case of land, that if the 
price represented less than half the real value of the 
thing sold {laesio enormis), the vendor might rescind 
the contract unless the purchaser agreed to pay an 
additional sum,- so as to make the price a fair one. 
The rule is probably due to Justinian, as there is no 
trace of it before his time.^ It was often the custom, 
on entering into the contract, to pay something by 
way of earnest {arra) ; this was not an essential part 
of the contract, but merely evidence that the contract 
had in fact been made. 

Justinian made certain changes in the law as to 
the formation of the contract. It would appear that 
in his time it was usual for some contracts of sale to 
be in writing {venditiones cum scriptura), probably to 
avoid disputes, while others could be made without 
written evidence {venditiones sine scriptura)} Justinian 
provided that where the sale was agreed to be cum 
scriptura, the sale was not to be binding unless the 
written contract {instrumentum emptionis) had been 
drawn up and written, or at least signed, by the con- 
tracting parties, or if drawn up by a notary {tahellio) 
the document must contain all the terms of the agree- 
ment and be complete in every way. Failing this, 
there was a locus poenitentiae, and either party might 
retract without loss, that is, if nothing had been given, 
as earnest. If, however, earnest had been given, 
then, whether the contract was cum or sine scriptura, 
the purchaser who refused to complete forfeited his 

^ Buckland, p. 484. 

2 An analogous distinction obtains in English law. An agreement 
for the sale of land, e.g., is cum. scriptura, t.e. cannot be enforced by action 
unless in writing, signed by the party to be charged (Sect. 4, Statute of 
Frauds), while some agreements for sale may be good without written 
or other evidence {sine scriptura), e.g. sale of goods under £10 in value. 
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earnest, while if it was the vendor who refused he was 
bound to restore double. If, of course, the sale was 
a venditio sine scriptura, and so complete, each party, 
though thus punished, had also to answer for breach 
of contract in the ordinary mannerd 

Though the contract was complete when the price 
was fixed, or, in Justinian’s time, if the contract were 
cum scriptura when the writing was complete, and so 
gave each party rights in personam against the other, 
the property did not pass, i.e. the purchaser did not 
acquire the ownership of the thing sold (and so rights 
in rem) until delivery {traditio), and the vendor was 
not bound to deliver the thing until he had been paid 
the purchase-money in full. Even delivery did not 
operate to pass the property until payment of the 
price, unless credit was given to the buyer by the 
contract. If, in the interval between the completed 
agreement and delivery, the thing perished without 
fault on the part of the vendor, the loss (periculum rei) 
fell on the purchaser (who had still to pay the price), 
contrary to the ordinary rule res perit domino. And 
in the same way, if the property unexpectedly increased 
or decreased in value, the purchaser gained or lost, as 
the case might be, cujus periculum, ejus et commodum 
esse debet. 

All property {res corporales or incorporales) could 
be the object of a contract of sale except — 

(i.) Res extra commercium. Here the contract was 
void. But if a man bought, e.g., a freeman in ignor- 
ance, i.e. was deceived by the vendor, the sale was 
valid ; it could not be specifically enforced, but the 

1 Justinian’s provisions are not very clear. See further Girard, 8th 
ed. p. 576 and n. 3, and on the subject generally, Moyle, Contract of 
Sale in the Civil Law, p. 41. 
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vendor could be compelled by the actio empti to pay 
tbe purchaser the supposed value of his bargain {quod 
sua interest deceptum eum non esse). 

(ii.) Things which both parties knew to be stolen, 
(iii.) Things already belonging absolutely to the 
purchaser (suae rei emptio non valet). 

(iv.) Things the alienation of which was forbidden, 
e.g. land forming part of the dos ; or forbidden to the 
particular purchaser, e.g. a guardian could not pur- 
chase the property of the ward. 

The prohibition did not extend to the sale of a third 
person’s property. 

It was possible to sell things which had merely a 
potential existence, e.g., next season’s wool or fruit 
crop (emptio rei speratae) provided it materialised, and 
even the mere expectation of property, whether it 
materialised or not, e.g. whatever the next cast of the 
net might bring up (emptio spei). So too the sale of 
an existing hereditas was good, or of any other res 
incorporalis like a usufruct, but not usus, though it was 
possible to purchase the right to the creation of both 
of these. 

A sale might be made subject to a condition, or 
varied by various collateral agreements (pacta adjecta). 
The most important of these resembled our sales on 
approval, of which there were two varieties : in the 
former, the purchaser bargained for a preliminary 
trial in the case of such consumables as wine (emptio 
ad gustum), or in the case of unconsumables (pactum 
displicentiae), e.g. a horse on trial. Here the owner- 
ship and the risk did not pass till approval was signified. 
More commonly the purchase was immediate, but 
the purchaser reserved the right to rescind the sale 
if the trial was not satisfactory. Here the ownership 
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and the risk passed at once, but accidental destruction 
or loss does not seem to have affected the purchaser’s 
right to rescind. The vendor might bargain for the 
right to buy the thing back, or the purchaser the 
right to sell it back to the vendor at the original or 
some agreed price. By a lex commissoria the vendor 
could avoid the sale if the price were not paid by an 
agreed time. In short, the parties could, with certain 
exceptions, make their own bargain, since the con- 
tract rested on agreement alone. 

, The chief duties of the vendor, apart from any special 
agreement, were — 

(i.) Until traditio to show the care of a bonus 
paterfamilias in the custody of the thing. As the risk 
was with the purchaser, the vendor was not liable for 
accidental loss, but must assign to the purchaser any 
rights of action he might have against third parties 
for loss or damage due to no default of his own. 

(ii.) To make delivery on payment, together with 
all accessions and fruits. 

But this obligation was limited to tradere, it was 
not rem dare, and therefore the vendor was not bound 
to make the purchaser owner or dominus, nor could 
the purchaser rescind merely because it turned out 
that the vendor was not owner, and so unable to grant 
dominium to him. 

(iii.) But the vendor was bound, besides making 
traditio, to guarantee to the purchaser the undisturbed 
possession of the thing. Originally in a mancipatio 
there was, under the XII Tables, an actio auctoritatis 
for double the price if the vendor failed, within the 
period of usucapion, to defend the purchaser against 
anyone claiming by a superior title. In the case of a 
sale of a res nee mancipi of value it was usual to 



328 


ROMAN PRIVATE LAW 


PART 


stipulate for the same protection {stipulatio duplae), 
but where the value was small a stipulatio habere licere 
for the actual loss sufiered was given instead. Actual 
eviction under a judgment was needed before a claim 
could succeed in the former case, but in the latter it 
sufficed if the vendor had a bad title. Later the pur- 
chaser could insist on such protection, and later still, 
one or other of these stipulations came to be implied. 
In the end the buyer became entitled to an indemnity 
for loss of his purchase through a defect in title. 

(iv.) At civil law the vendor, in the absence of 
dolus, was not liable for defects in the quality of the 
thing sold. But the curule aediles introduced two new 
actions (aedilician), by means of which a general 
warranty was implied, first where slaves, and later 
where horses or cattle, were sold in open market (over 
which, of course, the aediles had control) ; and, sub- 
sequently, these remedies were, by the interpretation 
of the jurists, extended to all sales. The actions in 
question were : 

(а) The actio redhibitoria, and 

(б) The actio quanto minoris. 

The former action enabled the purchaser who had 
been deceived by some serious latent defect in the 
thing sold to rescind the contract, and recover his 
purchase-money with interest ; but the action had to 
be brought within six months {menses utiles) from the 
date of the contract. Alternatively, the purchaser 
might by the other action {quanto minoris) recover 
damages only, where the defect was not vital, and this 
action could be brought within one year {annus utilis). 
Apart from the two last-mentioned special actions, 
the ordinary action by which the purchaser enforced 
his rights was the actio empti. 
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The chief duties of the purchaser, apart from any 
special agreement, were : 

(i.) To pay the price, together with any necessary 
expenses incurred, and 

(ii.) On default of punctual payment (the contract 
being honae fidei) to pay interest ; and the vendor’s 
action to enforce his corresponding rights was the 
actio venditi. As already noted, these duties could be 
varied in almost every particular by arrangement 
between the parties. 

2. Locatio conductio (letting and hiring). 

The contract of letting and hire had three forms : 
{a) locatio conductio rei, (b) locatio conductio operarum, 
(c) locatio conductio operis. 

(i.) Locatio conductio rei was where one party to 
the contract (locator) agreed to let the other party 
(conductor) the use of a thing for a money payment. 
The locator had the actio hcati, the conductor the 
actio conducti, and the contract (as in the two other 
forms) was complete when the merces (the amount of 
the hire) was fixed. It had to be in money, except in 
the case of land, where it could be in produce ; and 
therefore if A lent B his ox for ten days, in return for 
a loan by B to A of B’s horse for a Idee period, it was 
not a case of locatio conductio, but an innominate con- 
tract. If the thing let were a house, the conductor 
was called inquilinus, if a farm, colonusJ 

Hire of this sort (of a res corporalis) presented 
certain close resemblances to sale ; both rested upon 
agreement, with a money consideration ; both were 
juris gentium and bonae fidei. Hence difficulties seem 

^ Tins kind of colonus must be cJistingiiisIied from the colonus who 
was akin to a servus, as being ghhae adscriptus. 
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to have arisen as to which of the two contracts were 
made in the following cases : (a) A lets to B a band of 
slaves as gladiators ; B is to pay twenty denarii for 
each uninjured slave, and one thousand for each killed 
or disabled. Gains says it was disputed whether the 
contract was sale or hire, but that the better opinion 
was {magis placuit) that it was locatio conductio in 
relation to the slaves uninjured,^ but emptio venditio 
as regards those killed or disabled. The transaction 
could therefore be regarded as a conditional sale or 
hire of each slave.^ (6) Emphyteusis, or leases of land 
in perpetuity at a rent, raised a similar doubt, but 
Zeno decided that they constituted a juristic trans- 
action distinct from either sale or hire, (c) If a gold- 
smith were employed to make a ring out of his own 
gold, Cassius thought it was a case of emptio venditio 
of the gold and a locatio conductio of the goldsmith’s 
services, but the opinion favoured by Gains, that it was 
but a single transaction of sale, gained acceptance.® 

With regard to the periculum rei (risk), there was 
a difference from the law of sale. The risk of loss 
remained with the locator rei, and therefore, if by 
accident the thing let were destroyed before the hirer 
got it, or if, while in his possession, and without his 
fault, it became useless, the hirer was released. 

The locaior was bound to deliver custody of the 
thing let and maintain the hirer in enjoyment of it. 
It must be fit for the purpose for which it was let, and 
maintained in that condition by him. He must pay 
for necessary expenses incurred in the preservation 
of the thing. The conductor had to accept custody 

^ For the locaior ;^ot them back again after they had iieen hired for 
the exhibition. 

^ G. iii. 146. 


® J. iii. 24. 4. 
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and show the care of a bonus paterfamilias in its use, 
paying the agreed merces, not using it for purposes not 
agreed upon, not altering its character, and restoring 
it at the end of the hiring in substantially the same 
condition as that in which it was received. 

(ii.) Locatio conductio operarum was where one 
party (locator) let out his services to the other (con- 
ductor) in return for a money payment. The services 
so let could only be operae illiberales, and therefore 
advocates and physicians, surveyors, professors of 
law, and other skilled professional men could not 
conclude this contract. 

(iii.) Locatio conductio opens was where one party 
(conductor) ^ agreed to make something out of, or to 
do a job in relation to, materials belonging to the 
other (locator) ^ for a money payment, e.p. A agrees 
to build B a ship with B’s wood. As in the other 
cases, the price must be fixed, so if A agrees to clean 
or mend B’s garments, and no definite price is fixed 
at the time, the implied reasonable price will not 
make the contract one of locatio conductio. It is an 
innominate contract, and can only be enforced prae- 
scriptis verbis by A, if he has done the work. 

In all three cases of locatio conductio each party 
was bound to show exacta diligentia (i.e. the care of a 
bonus paterfamilias). Finally, though in the case of 
locatio rei death did not terminate the contract, in the 
other cases it might, e.g. if the contract were for 
personal services (operarum). 

3. Societas (partnership). 

^ With the aclio conducti. 

^ Actio locati : it will bo observed that in this case the person who 
did the work was called the conductor ; in locatio conductio operarum he 
was called the locator. 
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Societas was a contract by which two or more 
persons agreed to make a contribution of capital, 
labour, or the like, for some joint enterprise, usually, 
but not necessarily, commercial exploitation,^ e.g. 
to carry on a tavern. The contract might take one 
of four main forms : 

(i.) Omnium honorum. 

(ii.) Omnium bonorum quae ex quaestu veniunt. 
(iii.) Alicujus negotiationis. 

(iv.) Unius rei. 

(i.) A societas omnium honorum was a partnership 
which excluded the idea of any partner possessing 
private property ; for the agreement was that all 
property of the partners which they had previously 
owned in separate ownership, or which they might 
acquire during the partnership, was to become the 
common property of all.^ Debts due from one partner 
only could be recovered by the creditor out of the 
partnership property, but damages occasioned by a 
partner’s delict or wrong only so far as the partner- 
ship had been enriched thereby. 

(ii.) Societas omnium honorum quae ex quaestu ve- 
niunt was the form of commercial partnership which 
was presumed in the absence of other evidence, the 
partnership property being limited to property ac- 
quired by the partners in business transactions. Each 
partner might, therefore, have private property ; e.g. 
property which he acquired as heres, or by way of 
donation or legacy. 

(hi.) A societas alicujus negotiationis was where 

^ Buoklaud, p. 504. 

^ This is one of the rare ca-ses in which dominium passed by nuda 
voluntas ; i.e. by the partnership agreement, except as to after-acquired 
property. 
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the partnership was limited to gain in some particular 
business, e.g., slave-merchants, and a species of this 
form of partnership was soeietas vectigalis ; i.e. a part- 
nership for farming taxes, which had the peculiarity 
that it was not dissolved by the death of one of the 
partners. 

(iv.) A soeietas unius rei was one which had as 
its object some single transaction, e.g. the acquisi- 
tion of ownership of land to prevent its commercial 
exploitation by others.^ 

Each partner was bound to make some contribution 
to the common purpose, whether of capital, skill, or 
labour. The share of each partner in the partnership 
property and in gain and loss was presumed to be 
equal. But this might be varied by agreement. 
One partner might, e.g., agree to contribute all the 
capital, though the profits were to be equal, ‘ for a 
man’s skill or labour is often equivalent to money ’ ; 
and a partner might even, by special agreement, share 
the profits but not be liable for loss ; but the converse 
case, i.e. where one partner shared loss but was wholly 
excluded from gain, amounted to a leonina soeietas, 
and the partnership was void. Each partner was 
bound to show good faith towards the others and 
exacta diligentia.^ Each was entitled to share in the 
administration, but could not admit others to this 
without liability for any resulting loss. But the 
conduct of the business could be entrusted by all to 
a manager, who need not be a socius. A partner 
called upon by creditors of the firm (for the firm had 
not a distinct legal personality of its own) to pay more 
than his fair share had a right of contribution {jus 
regressus) against the rest, and was bound himself 

Buckland, p. 504. ® Ib. p. 506. 
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to bring into the common fund whatever he acquired 
as a partner. The action by which a partner enforced 
his rights was the actio pro socio, and a partner- who 
defended and was condemned in this action might 
incur infamia ; while at the end of the partnership, 
the actio communi dividundo might also be available 
to enforce the proper division of the partnership 
property. 

The rights and liabilities with regard to third 
persons were as follows. If aU the partners entered 
into the contract, all could sue and be sued on it. If, 
on the other hand, one partner made a contract in 
his individual and private capacity, he alone could be 
sued. A more difficult case was where one partner 
made a contract on behalf of the firm. The firm, 
having no distinct legal identity, could not sue on 
such a contract ; but, nevertheless, it could secure the 
benefit, for the partner who had entered into the 
contract could be compelled to cede his right of action 
to his copartners. Conversely, the firm, as such, 
could not be made liable, but the other partners 
might, as individuals, be sued if the contractiug 
partner was their mandatarius (agent) by an actio 
utilis, and in certain special forms of the contract. 

Ulpian tells us that a partnership might be dis- 
solved ex personis, ex rebus, ex voluntate, ex actione. 

(i.) It was dissolved ex personis {a) when one 
partner died,^ and even if two or more were left the 
partnership was determined between them, as well 
as in relation to the deceased partner, even if the 
partnership articles otherwise provided, in which case 
it was a new societas. (b) Capitis deminutio had the 
same effect as death, save that under Justinian only 

^ Unless the societas was vecligalis. 
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maxima or media so operated, (c) Where one partner 
forfeited his property to the jiscus (publicatio), or on 
bankruptcy made a cessio bonorumj or was sold up in 
banlrruptcy. 

(ii.) Ex rebus when the purpose for which it had 
been formed had been accomplished or become im- 
possible ; where the term fixed for the partnership 
had expired,^ or where, the societas being unius rei, 
the thing in question had ceased to exist {e.g. a horse). 

(iii.) Ex voluntate . — ‘ In societatem nemo compel- 
litur invitus detineri,^ and therefore a partner could 
retire by mutual agreement, or against the will of the 
other partners by renouncing, even though a term was 
fixed for the continuance of the partnership and had 
not expired, or in spite of an agreement not to renounce. 
But the retiring party had to compensate the others 
for a withdrawal which unfairly prejudiced their 
interests, and if the partner retired from some secret 
motive, e.g. to secure for himself a prospective gain, 
his callida renuntiatio did not avail him, for he was 
obliged to share the profit, when it accrued, with his 
copartners. For example. A, who is a partner in a 
societas omnium bonorum, hears that he is about to 
become heres to B, a rich man who is dying. He at 
once retires, and after the partnership has been so 
determined B dies and A becomes heir. A is bound 
to share the advantages with his former partners. 
Lastly — 

(iv.) Ex actione. — A societas may be dissolved by 
an actio pro socio, except where that was brought for 
minor adjustments. Condemnation involved infamia, 

1 But in this case the parties might, if they wished, agree to continue, 
and so constitute a new partnership (J. iii. 25. 8). 

2 This might be classed separately as ex tempore. 
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but probably only in the case of dolus.^ The action 
communi dividundo lay for a division of the common 
property, and the rights and liabilities connected 
therewith. 

The special form of societas known as vectigalis 
had for its object the purchase from the State of tax- 
farming, a right sold by public auction and generally 
for five years. There might be contributors who were 
not socn called participes. Death did not end the 
contract as a rule. By agreement the heres of a 
deceased partner could take his place, and this did 
not make it a new partnership. It may have been 
a type of corporation, the rights and duties attaching 
to the whole and not to the individual partners.^ 

4. Mandatum (agency). 

A mandate was a contract by which one person 
[mandatarius] gratuitously undertook to do some 
service at the request of another. The service had 
to be a future one, and could not have an unlawful or 
immoral object. If the service were to be paid for, 
and the amount fixed, the case was one of locatio con- 
ductio ; if the reward were not fixed, the transaction 
might amount to an innominate contract. Though 
gratuitous in form there might in fact be an agreement 
for a honorarium enforceable extra ordinem (a special 
form of proceeding). A mandatum required no special 
form, and might be made conditionally, or to take 
effect from some future time. The contract was 
formed when the mandatarius (agent) undertook the 
business (he was, of course, free to refuse), and from 
that moment the mandator had the actio mandati 
directa, the agent the actio mandati contraria. But 

1 Buokland, p. .509. ^ Buokland, p. 511. 
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though the agreement was thus a complete one, as it 
rested on agreement alone, so long as nothing had been 
done in pursuance of the mandate, either party could 
determine the contract. If, however, it were the 
agent who renounced, he was hound to do so as soon 
as possible (quam primum), so as to enable the man- 
dator to get the business carried through in some other 
way, and if the renunciation were too late for this to 
be possible the mandator had his actio mandati against 
the agent unless the agent had some good legal excuse 
{e.g. the mandator had become bankrupt, or the agent 
was suddenly overtaken by a serious illness). 

Since the mandator could revoke before the man- 
datarius had proceeded to act, and the latter could 
renounce before he had entered on his commission, 
provided this did not prejudice the mandator, vihere- 
as he could not do so once he had begun it, it has been 
suggested that mandate is more Ihce a real than a 
consensual contract, or at any rate stands half-way 
between the two classes of contracts. This is not so, 
for it does not m the least resemble a real contract 
where delivery of a res constituted the causa obliga- 
tionis. Neither is it predominantly like the innominate 
contracts, where action does not lie till one party has 
performed his part and so put the other under a legal 
duty to perform his, for in mandate the agreement 
itself binds, and though such an agreement is within 
the limits noted revocable, in the absence of such 
revocation or renunciation there is no doubt that the 
agreement binds. 

Justinian states that a mandate might take one of 
five forms ; 

(i.) Mandatum stia, or mandantis gratia, for the 
benefit of the mandator alone ; e.g. a request that the 

z 
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agent should conduct his (the mandator’s) business 
or buy an estate for him. 

(ii.) Tua et sua, for the benefit both of the agent 
and the mandator ; e.g. a request that the agent 
should lend money at interest to a friend, who was 
the mere nominee of the mandator ; the matidator 
benefits by the loan, the agent by getting interest on 
his money. 

(iii.) Aliena, for the benefit of a third person; e.g. 
where the request was to manage the affairs of Titius, 
a friend of the mandator. 

(iv.) Sua et aliena, for the benefit of the mandator 
and a third person ; e.g. the mandator asked the agent 
to manage property belonging jointly to the mandator 
and Titius. 

(v.) Tua et aliena,^ for the benefit of the agent 
and a third party; e.g. where the request was to lend 
money at interest to a third person. 

A request for such a loan was called mandatum 
credendae pecuniae, or mandatum qualificatum, and was 
a form of suretyship, being usually associated in 
the Digest with fidejussio ; for a man who requested 
another to lend money to a third person was held to 
promise repayment himself if the third person made 
default. But a contract of suretyship by mandatum 
qualificatum, though it closely resembled one formed 
by fidejussio, had certain minor distinctive features ; 
e.g. the principal debtor woA fidejussor being liable for 
the same debt, the fidejussor was originally released 
if the creditor sued the debtor, and the action reached 
litis contestatio,^ whereas the mandator, being liable 

^ As Dr. Moyle points out (5tli ed. p. 447), another possible form 
would be in the interest of all three (sua, tua, cl aliena), as where A asked 
B to lend money at interest to C to enable C to repay a loan owing to A. 

2 P. 411. 
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on a separate contract, could be sued, although the 
agent had first sued the third person, to whom, at the 
mandator's request, he had lent money ; ^ further, 
the mandator, even after paying the agent, could 
demand that the actions should be transferred to him 
if still subsisting. 

A mandatum tua gratia, i.e. merely for the benefit 
of the agent, created no obligation quia nemo ex 
consilio mandati ohligatur. If, therefore, one merely 
advised another to do something which concerned 
him alone, the contract of mandatum was not formed : 
it was a case of consilium (advice) ; e.g. B is doubtful 
whether to invest his money in the funds or to 
buy land with it. A suggests the former course. B 
follows his advice and suffers loss. B cannot in 
classical law recover the loss in the absence of fraud ; 
but Justinian seems to have granted an actio contraria 
if it appeared that B would not have acted as he did 
but for the advice. 

The duties of the agent who had accepted a man- 
datum were as follows: (i.) To execute it (unless he 
promptly disclaimed) ; ^ (ii.) to show exacta dili- 

gentia ; ® (iii.) to make over to the mandator anything 
he acquired in the execution of the mandate {e.g. the 
horse, if the mandate was to buy one), and also any 
actions relating to the transaction ; (iv.) to render a 
proper account. 

These duties could be enforced by the actio mandati 

1 Justinian, however, pl.aced tlie fidejussor in the same position as 
the mandator in this respect, * Vide supra. 

^ He must, therefore, not exceed his instructions (J. iii. 26. 8). If 
being instructed to buy at 100 aurei the agent bought at 150, the 
Sahinians thought that ho could not even sue the mandator for 100 aurei. 
The Proculians held that the action would lie for the less amount, and 
this opinion prevailed (quae sententia sane benignior est). The agent 
could, of course, buy for less than the sum authorised. 
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directa, condemnation in which carried infamy. The 
mandator, on the other hand, could be compelled by 
the actio mandati contraria to reimburse the agent 
and indemnify him against all expenses and liabilities 
properly incurred in the execution of the commission. 

The contract ended — 

(i.) Where the object was accomplished or became 
impossible. 

(ii.) By the mutual agreement of the parties, even 
in course of performance. 

(iii.) By one party repudiating before perform- 
ance ; ^ and 

(iv.) By the death of either party before the 
mandate had been executed; but — {a) if the agent 
executed the mandate after the death of the man- 
dator and in ignorance of his death, he was allowed, 
nevertheless, utilitatis causa, to bring the actio man- 
dati contraria against his principal’s heirs ; and i£ 
the agent died in course of performance his heir was 
bound to complete the business. (6) If the man- 
datum were for an act to be done after the mandator's 
death, it probably remained good in spite of the death 
of the principal.^ 

The chief applications of mandate. 

1. Agency . — In modern systems the law relating 
to agency has received a very complete development, 
due to the expanding needs of commercial intercourse, 
so that if an agent duly authorised by a principal with 
the necessary capacity, acts within the terms of his 
authority, he merely establishes direct contractual 
relations between his principal and the other party, 

1 Vide supra. 

^ A mandate that aomething should be done after the death of the 
agent, i.e. by hia heirs, was void in the time of Gaius (G. iii. 158). 
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but bimself acquires no rights and incurs no liabilities 
if he makes it clear that he is acting merely as an agent. 
In early Roman lawthe needfor an agent could nothave 
made itself seriously felt, owing to the possibility of em- 
ploying persons in power like slaves and jiliifamilias 
for the purposes of business. But these are in no 
sense agents ; they are mere messengers or inter- 
mediaries. In the field of contract any rights acquired 
through them were not acquired by them, but by the 
dominus or fater, who could alone enforce them. On 
the other hand, these subordinates in the familia could 
not burden their superior with any obligation. This 
unfairly one-sided state of affairs was corrected by 
the praetor in the actiones adjectitiae qualitatis in the 
following cases : 

(а) The actio quod jussu lay where the dominus or 
paterfamilias expressly authorised the business. He 
was fully liable ; but this is not a case of agency, for it 
is confined to those in power, gave an added liability 
to any that may have been incurred by the slave or 
son, and does not seem to have been dependent on 
the slave, etc., informing the other party of the author- 
ity given to him. It was a case of jussus, and the 
praetorian action was merely a remedy for hardship 
that might otherwise be suffered. 

(б) The actio de peculio et in rem verso, really a com- ' 
bination of two actions, where the dominus furnished a 
peculium and the slave traded with it. The dominus, 
etc., was liable up to the extent of the peculium as that 
stood at the time of judgment; but while he could 
deduct anything due to him from the peculium of the 
slave, etc., he was fully liable to the extent of any 
profit to his own estate. Here, too, the requirements 
of agency are not satisfied, for, among other things. 
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the particular transaction that occasioned the loss 
may have been actually forbidden by the dominus. 
It is really a matter of rough justice that he who has 
supplied the means and made possible their employ- 
ment for gain, should be liable up to the extent of the 
peculiwm supplied. 

(c) The actio tributoria lay where a son or slave 
traded with his peculium to the knowledge of the 
master, the liability being limited to the part of the 
peculium so employed, but without any right in the 
master to make any preliminary deductions of what 
was due to him. The creditors called on the pater- 
familias to share out the peculium concerned between 
them and himself, if anything were due to him, pro- 
portionately to their respective claims. If they sus- 
pected an unfair share-out, they brought the action. 

The above cases are confined to persons in the 
familia. In two cases the praetor extended the prin- 
ciple to persons not in familia ; i.e . — 

(d) The actio institoria lay where a son, a slave, 
whether one’s own or another’s, or a freeman was 
appointed institor, that is, to the management of a 
business, to recover all that was due on contracts 
entered into in connection with it. 

(e) The actio exercitoria lay where one person, called 
the exercitor, appointed another to the charge of a 
trading ship, for all contracts entered into by such 
magister navis in connection with the adventure. 

Apart from these special cases, the nearest approach 
of Roman law to the modern conception of agency 
was the mandate, which worked in this way. Let us 
suppose that A at Rome, wishing to buy a house from 
B who resides in Tarentum, gives C (at Tarentum) a 
mandate to enter into a contract for its purchase at 
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a certain price, and that C duly agrees to buy it. This 
gives A no rights under the contract even if C informs 
B that he is acting for A, and so it is not agency in the 
modern sense. C is bound to hand over to A the 
rights against B that he has acquired, and so he gives 
A a mandate to sue B for the house {procuratio in rem 
suam) in C’s name and to keep it for himself. On 
the other hand, C is liable to B for the price. If he 
actually pays this he can of course recover it from A 
by the actio mandati contraria. But more commonly 
A will promise by stipulation to pay B the price, and 
thus novate C’s liability to B, so that if A sues for the 
house it is as mandatarius of his mandatarius, while 
his liability to pay the price rests on the stipulation 
and not the sale. In a very few and very special 
cases there need be no cessio by C of the rights of 
action he has secured on A’s mandate, for A was 
allowed an actio utilis in his own name. The view 
that A could always use an actio utilis wherever he 
could force C to make a cessio is agreed to be erroneous.^ 
Papinian seems prepared to give B an action against 
A for the price, perhaps only if he was aware that C 
was acting for A, on the analogy of the actio institoria, 
which some call quasi-institoria. 

2. Suretyship. — This application has been noted 
under mandatum credendae pecuniae or mandatum 
qualificatum. 

3. For the purpose of conducting litigation . — No 
representation was generally possible under the 
earliest or legis actio system of procedure, but under the 
formulary system this was permitted, and a procurator 
in litem could be appointed by mandate for the 
purpose. 


^ Buckland, p. 517. 
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4. The -transfer of obligations. — This subject will be 
dealt with more fully later on ; ^ here it suffices to say 
that the benefit of an obligation, but not the burden, 
could, in effect, be transferred by appointing an agent 
{'procurator), a form of mandate, to sue for what was 
due, with an agreement that be could keep what be 
recovered for himself. 

The classification in the Institutes of contractual 
obligations as arising either re, verbis, litteris, or 
consensu is not exhaustive. Such an obligation 
might also arise from an innominate contract and 
from a pactum vestitum. It remains, therefore, to 
consider these two sources of obligation before dealing 
with obligations quasi ex contractu and the means by 
which contractual rights and liabilities could be trans- 
ferred (otherwise than by a successio per universitatem) 
and terminated. 

Innominate contracts. 

Professor Buckland points out that to treat m- 
nominate contracts as an extension of the real contracts 
is a mistake, for the real contract bound by reason 
of the delivery of some res coiporalis, whereas the 
innominate contracts rest upon the principle that 
‘ in an agreement for mutual services performance on 
one side binds the other. The essence was the quid 
pro quo which was absent in the contracts re.’ ^ These 
contracts being of comparatively late development 
did not fall within any of the named classes of con- 
tracts, and hence came to be called innominate 
contracts by modern civilians. The Komans do not 
even mention them among the contracts, though Paul 
gives a rough classification presently to be considered. 

^ P. 352. * Buckland, p. 519. 



JUS QUOD AD RES PERT I NET 


345 


Girard holds that they were not completely generalised 
until Justinian. The general principle is that each 
party has promised to give or do something in return 
for a similar promise from the other, and one of the 
two has carried out his promise ; it is obviously unfair 
that the other should withhold performance on his side. 
Thus A promises to help B with his harvest if B will 
return the service ; B promises to do so. So far it is 
a mere nudum factum. A carries out his promise : 
this puts B under a legal duty to perform his part, and 
to enforce this there is an actio praescriptis verbis. 
The material part of the formula begins with prae- 
scripta verba, i.e. a preliminary explanation of the cir- 
cumstances under which the action is claimed, since 
the agreement itself has no specific name. 

Paul classifies them as follows : (1) do ut des, (2) 
do ut facias, {Z)facio ut des, and {^)facio ut facias. This 
scheme, it has been pointed out, is not exhaustive, since 
it makes no provision for cases where there is to be a 
forbearance on one side. The most important cases 
were those of (a) permutatio (exchange or barter), where 
A transfers the ownership of a res corporalis to B in 
consideration of B’s promise to do the same to A with 
respect to some similar res. (b) Aestimatum, probably 
one of the earliest, consisted in an agreement to return 
within a certain time a res delivered or to pay its agreed 
value instead. This plan was adopted by travelling 
merchants and enabled the recipient (a dealer) to make 
a profit by selling the article for a higher price than he 
had agreed to pay, or to keep it if he so pleased. It 
is not in intention a sale, but it might of course become 
so.i (c) Precarium was the grant of property, usually 
land, to be enjoyed, at the pleasure of the grantor, 

1 For the question of risk see Buckl.nnd, p. 521. 
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without payment. The grantee had possessio civilis 
protected by the interdicts against third parties. It 
is unlike the other innomiaate contracts, for there is 
no quid pro quo. (d) Transactio is the compromise of 
a legal dispute based on some quid pro quo. 

Pacta vestita. 

It has been pointed out already that, according 
to the theory of Roman law, before a true contract 
could arise two elements were necessary : the agree- 
ment of the parties {pactum), and some legal reason 
{causa) why the agreement should be regarded as one 
which the law ought to enforce. If there were an 
agreement but no causa, the pactum was nudum, i.e. 
unenforceable by action, though in certain cases it 
was not without legal consequences, for — (i.) a pactum 
to pay interest produced a naturalis obligatio, and so 
afforded a defence to an action to recover money paid 
under it; and (ii.) if a pactum were added {pactum 
adjectum) to a contract which was a negotium bonaefidei 
{e.g. one of the consensual contracts), then, if added at 
the time, the pactum was regarded as part of the main 
agreement and equally enforceable ; if added after- 
wards it gave rise to an exceptio merely.^ Further, 
though a pactum, as such, never became actionable, 
it afforded a defence to a delictal action, and certain 
pacta, though not coming within any of the classes 
above mentioned, and though not adjecta, were en- 
forced on their own merits, sometimes by the praetor, 
sometimes by virtue of express statutory provision. 
Where a pactum was enforced (whether adjectum or 
otherwise) it was known as pactum vestitum. An 
example of pacta which became vestita by virtue of the 
1 Cf. Sohm, 3rd ed. pp. 414-417. 
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praetorian influence {pacta praetoria) is afforded by 
the eonstitutum debitij wbich was an informal promise ® 
to discharge some subsisting liability, either the 
promisor’s own liability {eonstitutum debiti proprii), 
or the liability of a third person {eonstitutum debiti 
alieni), the remedy being the actio de pecunia constituta 
with a penal sponsio of half the amount. It is obvious 
that the eonstitutum debiti alieni was a third method 
of constituting suretyship,® and in some ways the 
suretyship so constituted was more stringent than 
where created hj fidejussio, since, e.g., the surety by 
eonstitutum remained liable even after the debt had 
been barred as against the principal debtor by lapse 
of time, whereas fidejussor's liability, in such case, 
was also terminated. Justinian applied to it the 
beneficium divisionis and excussionis. An example of 
pacta made actionable by imperial enactment {pacta 
legitima) is afforded by a promise to give a dowry, or, 
under Justinian, if registered or for less than 500 solidi, 
a promise of mere bounty {pactum donationis). Kest- 
ing, as they did, on agreement only, the pacta vestita 
may be regarded as an extension of the principle of the 
consensual contracts. 

Limits of the contractual obligation. 

The effects of a contractual obligation were confined 
to the parties themselves ; no one not a party to the 
contract could, in general, acquire rights or incur 
obligations under it. Thus Gains tells us ; inelegans 
visum est ab heredis persona incipere obligationem ; an 
obligation cannot begin in the heres under a contract 

Another example is the receptum, e.g. argentariorum or arbitri. See 
Girard, 8th ed. pp. 643-646. ^ I.e. not made by a stipulation. 

® The others being fidejussio and mandatum qualificatiim {vide supra). 
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entered into by his ancestor. But an heir could of 
course inherit the right under such a contract, and, 
where it was not purely personal in character, the 
burden as well. The fact that the rights acquired 
by slaves or sons in power accrued to the paterfamilias 
is not an exception to the rule, for they were in a sense 
his and merely represented him ; they spoke with his 
voice. There were a few exceptions before Justhiian, 
which need not be considered here.^ Justinian, ia the 
cases already noted, violated the logic of the rule laid 
down by Gaius with respect to the heir, who could be 
bound or entitled under a promise or a stipulation 
of the testator or ancestor, and the praetorian actiones 
adjectitiae qualitatis formed an important group of 
exceptions. Apart from these, if A entered into a 
contract with B for the benefit of C, C could not 
enforce the obligation, not being within the contract, 
neither could A, for though he was a party to the con- 
tract he had no interest in its performance. The 
practical difficulty could be surmounted by A exacting 
a penal stipulation from B in case of B’s non-per- 
formance in respect of C. Alternatively, A could 
contract with B in his own interest, and then by a 
mandate assign the benefit of the contract to C, who, 
however, must sue in A’s name. If A, however, had a 
real interesse in the performance of the contract in 
C’s favour, he can maintain an action for non-per- 
formance, e.g. where B promises A to pay C money 
which A owes C. On the other hand, if A promised B 
that C would give or do something for B, apart from 
Justinian’s legislation where C was A’s heir and bound 
to perform, C would not be bound to B, nor could B 
sue A, for A had made no undertaking for himself. 

1 See Buckland, pp. 423-424. 
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Yet if A undertook to see that C would discharge the 
obligation, this had the same effect as if he had under- 
takeii the obligation himself. If not, B ought to take 
a penal stipulation from A in case of C’s non-per- 
formance, and so protect himself. Where A had given 
a mandate to B to enter into a contract with C, 
Papinian allowed A to sue C directly, on the analogy 
of the actio institoria, but it is not clear whether C 
must be aware of the fact that B was contracting on 
A’s behalf. 

Subsect. 2. Obligations arising quasi ex contractu 

In the case of the quasi-contracts the obligation 
was produced by causa alone ; the parties had not 
in fact agreed, but an obligation was imposed upon 
them by law on equitable grounds ; and since the 
relation between them seemed to be more akin to 
contract than to delict, where the obligation arises 
out of wrong, the obligation was said to spring, not 
from contract, for there was no pactum, but from an 
origin analogous to contract, i.e. to arise quasi ex 
contractuJ The following are the examples which 
Justinian gives of these obligations : 

1. N egotiorum gestio was where one person man- 
aged the afiairs of another without the authority 
of the latter; e.g. the negotiorum gestor repaired his 
friend’s house during the absence of the latter from 
Rome to prevent the property from falling dovui. 
The relationship is akin to mandatum, but differs in 
that the mandatarius had previous authority. In a 
proper case of negotiorum gestio, however, the person 
who benefited by the act done was liable, although he 

^ The English ‘ contracts implied by law ’ rest on much t he same 
basis. 
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had neither authorised nor ratified the act, and could 
be sued by the actio negotiorum gestorum contraria 
for the expenses or other liabilities which the nego- 
tiorum gestor had incurred in doing the work. But 
no case of negotiorum gestio arose unless — (a) the 
work were really urgent; (b) it had been done in the 
interests of the owner and with the intention of creating 
a case of negotiorum gestio ; and (c) the negotiorum 
gestor had not been previously forbidden by the owner 
to undertake the business. The remedy of the prin- 
cipal was the actio negotiorum gestorum directa, by 
which the negotiorum gestor could be sued if in the 
conduct of the work he failed to show exacta diligentia. 
Practically the only recognition of the principle of 
negotiorum gestio in English law is in the case of salvage 
in the Admiralty Court. 

2. The tutor’s action against his ward, actio 
tutelae contraria, and the ward’s actio tutelae directa 
arose quasi ex contractu. In the case of curator and 
ward the remedy was the actio negotiorum gestorum. 

3. Two or more persons, without being partners, 
hold something in common, e.g. a house which has 
come to them as a legacy, and one of them has alone 
enjoyed the property or has been put to necessary 
expense in relation thereto ; here the obligation to 
give an account of the profits or to share the expense 
was considered as arising quasi ex contractu, and could 
be given effect to in an action communi dividundo ; 
or if the persons were co-heirs, by the actio familiae 
erciscundae. 

4. The heir, on entering the inheritauce, was bound 
to satisfy the claims of the legatees quasi ex contractu. 

5. A person who received money not really due 
(even under a natural obligation) to him, but paid by 
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another through mistake of fact and received in good 
faith, was bound to repay it by an obligation arising 
quasi ex contractu, the action being the condietio in- 
debiti soluti. Exceptionally, however, money paid by 
mistake could not be recovered ; e.g. in the case of a Us 
crescens, i.e. where the amount recovered was increased 
if the liability were denied, as in an action under the 
lex Aquilia ; or where, in the time of Gains, a specific 
legacy had been given per damnationem ; or, in the 
time of Justinian, a legacy or fideicommissum had 
been bequeathed to some pious foundation. In other 
words, if a person paid a claim which he thought was 
due on a lis crescens, and then found that he had been 
mistaken, and the monej^ was not due at all, he could 
not recover, because by payment, which was in the 
nature of a compromise, he had really obtained a kind 
of advantage, i.e. he got rid of possible liabilitjq if the 
facts had turned out otherwise, of having to pay an 
increased amount. Moyle suggests that, had the rule 
been otherwise, a person while in doubt as to whether 
something were due on a Us crescens or not, might have 
guarded himself by payment, and have then sued by 
a condietio indebiti, thus, in effect, denying liability ; 
yet, if he failed, he would not incur the penalty of the 
increased sum, since he was himself suing on the 
condietio^ not being sued on a Us crescens. But this 
can hardly be, for if the money was paid in doubt as 
to whether it was due, the condietio indebiti would not 
lie, for the payer must honestly believe it to be 
due. Further, as Professor Buckland points out, the 
payer would have to undertake a very heavy burden 
of proof and it is not easy to see how he could dis- 
charge it.^ 


1 Buckland, p. 539. 
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Subsect. 3. The Transfer of Contractual Rights and 

■ Liabilities 

Since every obligation implies a right, the subject 
of the transfer or assignment of obligations has two 
aspects. How, if at all, could (a) the liability under, 
and (6) the benefit of, a contract ^ be transferred by 
the act of the parties 1 * 

In describing the methods by which single items 
of tangible property {res singulae corporales) could be 
transferred by one man to another (e.g. in jure cessio 
and traditio), Gaius ^ remarks that these methods of 
transfer have no application to obligations ; which 
were not only res incorporales but were regarded by 
the Romans as personal to the contracting parties and, 
in some cases, so personal as not even to be capable of 
passing with the rest of th.e juris universitas to the heir. 

The only manner in which liability under a con- 
tract could be transferred^ was by novation, i.e. the 
person to whom the obligation was due had to consent. 
A, e.g., owes B fifty aurei ; the only method by which 
A’s liability can be transferred to C, so as to make C 
B’s debtor in lieu of A, is for all three to agree ; B 
either taking a stipulation from C at A’s request 
{expromissio), or, with the consent of A and C, making 
a transcriptio a persona in personam. The same rule, 
that liability under a contract can only be transferred 
(by act of the parties) with the creditor’s consent, 
obtains in English law, and, obviously, the principle 

^ Or quasi-contract, but the term contract is used as including both. 

^ On a successio per universitatem (svpra) obligations w ere transferred, 
not by act of the parties, but by operation of law. ^ G. ii. 38. 

^ It is not strictly a transfer of the obligation, but the extinction 
of the old obligation and the creation of a new one. 
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is a sound one. It would be inequitable that one’s 
debtor should have the right to escape further liability 
on his contract by substituting some man of straw to 
perform it. 

Originally also the benefit ^ of a contract could only 
be transferred by novation, the person to whom the 
right was to be transferred taking, at the request of 
the original creditor, a new stipulation from the 
debtor, which operated to discharge the obligation 
owed to the original creditor, and to create a new one 
in favour of the transferee.^ Novation is not strictly 
a transfer of the obligation, but the extinction of an 
existing obligation, and the substitution of a new one. 
Under the formulary procedure, however, the practice 
arose for the creditor to give the transferee a mandate 
to recover the debt, nominally as agent {‘procurator) 
for the creditor, but really on his own behalf {i.e. the 
transferee was to retain the debt when recovered). 
This species of mandate was known as procuratio in 
rem suam, and the formula in the action ran : ‘ If it 
appears that the debtor owes the original creditor fifty 
aurei, then condemn him to pay the said sum to the 
transferee This, of course, operated as an assign- 
ment, not of the benefit under the contract, as such, 
but of the right to sue for it, and even as an assign- 
ment of a right of action was defective, for, until the 
transferee sued and litis contestatio ® was reached, the 
assignment became void if the original creditor revoked 
his mandate, or if the creditor or transferee died.* 
Further, the transferor could still receive payment, or 
grant a release from the hability. Later, however, 

^ I e. the right to enforce the obligation which a contract created. 

2 G. li. 38. ^ P. 357. 

^ In other words, the mandate was governed by the ordinary rules. 

2a 
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the principle became admitted, even a,t jus civile,'^ but 
probably not generally till Justinian, that from the 
moment when the transferee gave the debtor notice 
of the mandate the original creditor could not accept 
payment, or release the debt, and the debtor with 
notice who paid was not discharged, while revocation, , 
express or by death, allowed the transferee to bring 
an actio utilis in his own name. Such assignments 
were usually in discharge of debts owed by the assignor 
to the assignee, and Anastasius enacted that the 
assignee of a debt could recover no more than he gave 
for it. 

Thus Roman law reached much the same conclusion 
as English law in the matter of the assignability of 
the benefit of contractual rights, as the student will 
learn. 


The Discharge of a Contract 

An obligation arising from a contract might be 
extinguished or destroyed, inter alia — 

1. By contrarius actus. 

2. By performance. 

3. By novation. 

4. By subsequent impossibility. 

5. By operation of law. 

6. In some few cases by death. 

7. Ope exceptionis.^ 

1. ‘ Contrarius actus.’ — According to the theory 
of the civil law, the juris vinculum, of which an obliga- 
tion consisted, having been attached or tied to the 

1 Sohm, 3rd ed. p. 427. 

^ Sometimes also ‘ set off ’ (compensatio) might operate to discharge 
an obligation (see p. 426). 
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parties when the contract was created, had to be un- 
tied by reversing the process. Thus a debt created 
by nexum had to be released by nexi solutio, and prob- 
ably, at first, this process of discharge was necessary 
even though the debtor had morally discharged him- 
. self by payment in full. As described by Gaius, how- 
ever, nexi solutio seems to be a form of discharge when 
actual payment had not been made, for he describes 
it as alia species imaginariae solutionis, the process 
being as follows : The debtor, in the presence of five 
witnesses and a libripens, holds a piece of copper in 
his hand and says, in effect, to his creditor,^ ‘ I weigh 
out to you this first and last pound of the money I 
stand bound to pay you, and so release myself by 
means of this copper and these copper scales from my 
obligation ’. He then struck the scales with the copper 
and gave it to his creditor, as if in full payment {veluti 
solvendi causa)} Besides nexum, nexi solutio was the 
proper mode of release from judgment debts, legacies 
per damnationem, and probably from every form of 
damnatio. So an obligation formed re would be dis- 
solved by the thing being returned (or, in the case of 
pignus, redelivery after due payment made) ; whence 
it seems that in the real contracts the contrarius actus 
was in fact performance of the obligation which the 
contract created. In the case of a verbal contract, 
Iiowever, the contrarius actus was not performance 
but a release by solemn words {contrariis verbis), with- 
out, it may be, payment actually taking place, in 
which case the acceptilatio,^ as it was called, amounted 

1 G. iii. 174. 

2 Gaius says that this method of release was also employed in the 
case of a judgment debtor and an heir hound to a legatee per damna- 
tionem. 

3 See J. iii. 20. 2. 
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to an imaginaria solutio, i.e. a legal discharge. The 
usual form of acceptiJatio was, ' quod ego tihi promisi, 
habesne acceptum ? ’ ‘ Habeo acceptum ’ ; and, of course, 
only applied to discharge an obligation created verbis ; 
and therefore, if a debt arose in any other manner 
(e.g. on a mutuum), it could only be discharged in this 
way by novation, i.e. the debt was first novated by 
^ being made the object of a stipulatio, and then dis- 
charged by acceptilqdio. Aquilius Gallus invented a 
general form of stipulation {stipulatio Aquiliana), by 
means of which any number of obligations, of what- 
ever kind, delictal ones excepted, due from one 
person to another could be turned (by novation) into 
a single obligation, being summed up in one compre- 
hensive stipulation, and then, if it were so desired, 
extinguished by acceptilatio.^ In the case of the literal 
contracts, in the time of Gains, the contrarius actus 
was accepti relatio, i.e. an entry on the opposite side 
to the expensilatio, that payment had been made, and 
this also might be an imaginaria solutio, for it was 
valid even though payment was not in fact made, e.g. 
when the creditor desired to make his debtor a release 
of the debt. Lastly, in relation to the consensual 
contracts, contrarius cwtus meant that, having taken 
their origin in consent or agreement,^ such contracts 
could, so long as neither party had begun performance, 
be dissolved in the same way. 

2. Performance, or solutio in the usual sense, is not 
only the natural manner of discharging a contract but, 
usually, the sole manner actually contemplated by 
the parties. When, e.g., A agrees to sell and B to buy 
a horse for fifty aurei, the only method of discharge 


^ See J. iii. 29. 2. 

^ Though, as above pointed out, this needs qualification. 
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m their contemplation is that A shall deliver the horse 
and B duly pay the price. This method is accordingly 
mentioned in the Institutes, though probably in early 
times a formal release {e.g. by nexi solutio) might also, 
in some cases, be necessary. Gains tells us that an 
obligation was extinguished by payment (or perform- 
ance) of what was due, though if the creditor accepted 
something other than what was actually due there 
was a dispute. The Sabinians maintained that the 
obligation was, ifso jure, extinguished, the Proculians 
that at law the obligation remained, but that the 
debtor could defeat an action brought upon it by the 
exceptio doli. Justinian adopted the former opinion, 
for he tells us that in his time all obligations were 
extinguished by payment of the thing due or, if the 
creditor agreed, by something else being given in its 
place, and he adds that it made no difference whether 
the debtor himself performed the contract or someone 
else in his place, and this though the performance by 
the third person was without the debtor’s knowledge, 
or even against his will. Justinian adds that in cases 
of suretyship, payment either by principal or surety 
extinguishes the obligation as against all parties. 

3. Novation . — Here an existing obligation was 
destroyed by the fact that a new one was substituted 
for it, and, since the literal contract was obsolete in 
Justinian’s time, the only method of novation dealt 
with in his Institutes is a novation by means of a 
stipulatio. Novation might take three possible forms : 
(i.) the substitution of a new creditor for the former 
creditor ; (ii.) of a new debtor for the former debtor 
{delegatio, expromissio) ; or (iii.) the conversion of an 
existing obligation between the same parties into a 
stipulation ; but in this case novation could not take 
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extinguisli a contractual obligation, e.g. in societas 
(except vectigalis), mandatum, or a contract for personal 
service {e.g. locatio conductio operarum). Tbe general 
rule, however, was that contractual rights and 
liabilities passed on death to the heir. 

7. Ope exceptionis . — In all the above cases the 
obligation became altogether extinguished {ipso jure), 
i.e. by operation of the jus civile upon a given set of 
facts. Where, however, an obligatio was met by an 
exceptio, i.e. a defence inserted in the formula, the 
obligation was not destroyed ; if the exceptio were 
proved the action on the obligation failed but the 
obligation itself remained. If the exceptio were one 
which the defendant could always plead, the obliga- 
tion remained for ever incapable of being sued upon 
with success ; if, however, the exceptio were limited, 
e.g. was based upon an agreement on the part of the 
plaintiff not to sue within six months, then, the limit 
having expired, the exceptio could no longer be pleaded 
in answer to a new action. Pactum de non petendo, 
an informal agreement not to sue, operated under the 
praetorian edict as a defence, exceptio pacti. 


Subsect. 4. Obligations arising ex delicto 

Rights are of two main kinds : in rem, available 
against all the world ; in personam, available against 
a particular individual. Some rights in rem have 
been described already, i.e. rights directly connected 
with the ownership or possession of property,^ but 
there are other rights in rem, viz. those which a man 
enjoys to safety and reputation. The Roman lawyers, 
however, did not regard these rights in the abstract ; 

^ Dominium, servitudes, etc. 
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for, as abstractions, they are comparatively unim- 
portant ; sucb a right becomes legally important only 
when a wrong has been done to it, i.e. at the moment 
when the person entitled to the right in rem acquires, 
by reason of its infringement by some definite in- 
dividual, a right in personam against that individual. 
The infringement of certain rights in rem was at Rome 
called a delict, which, therefore, bound the ofiender 
to the person wronged by the same kind of juris 
vinculum as that to which contract gave rise, viz. an 
obligation ; but the obligation was not to perform 
an agreement, it was to make satisfaction for an 
unlawful act. 

The characteristics of a delict are as follows : (1) 
There must be some act by the defendant ; an 
omission standing by itself was not aground of liability, 
but where an act had been legally performed and 
required further acts on the part of the doer to avoid 
legal consequences for wrong, the omission of such 
further acts sufficed, e.g. where a surgeon having 
operated upon a slave neglects the case. (2) Such act 
must be in violation of a right in rem vested in the 
plaintiff. (3) The resulting wrong is of a kind in 
which early law permits vengeance to be taken, but 
later law, in the interests of public peace, substitutes 
an action. (4) Such action is not for compensation 
for damage suffered, but to penalise the wrong-doer 
and so to afford satisfaction to the injured party. 
(5) As vengeance can only be inflicted on the wrong- 
doer, it dies with him, so too the action given in 
lieu of it will not lie against the heres of the wrong- 
doer, who may, however, be liable to make restitution 
to the extent of any unjustifiable enrichment that 
has resulted from the wrong. For the same reason 



362 


ROMAN PRIVATE LAW 


PART 


capitis deminutio of the wrong-doer has no effect on 
his liability. (6) It follows from (3) and (4) that 
where the wrong was done by common action each 
of the wrong-doers was liable for the full penalty, and 
payment by one had no effect on the liability of the 
others. (7) Where the wrong affected property the 
heir of the injured party could sue for the penalty. 
(8) Lastly, the wrong had to be done either intention- 
ally or negligently. 

The delicts at Rome were, according to Justinian, 
four in number : (A) furtum or theft ; (B) rapina or 
robbery with violence ; (C) damnum injuria datum 
or damage to property ; and (D) injuria or wrong to 
the person. Of these the first three are violations 
of those rights in rem which are connected with the 
ownership or possession of property ; the last repre- 
sents the violation of those rights in rem which a man 
enjoys wholly apart from property, i.e. the so-called 
‘ primordial ’ rights of the normal citizen to safety 
and reputation. 

There were, in fact, many other delicts, of which 
metus, dolus, and servi corruptio are the most important. 
The omission of these may be due to a desire not to 
overburden an elementary course, or to the artificial 
fourfold arrangement which characterises the law of 
obligations. 

A. Furtum. 

Justinian ^ defines furtum as follows : Furtum est 
contrectatio rei fraudulosa vel ipsius rei vel etiam usus 
ejus possessionisve (‘ theft is the handling with a 
wrongful intention {fraudulosa) of another’s property, 
or of its use or possession ’). To make this definition 
complete it is necessary to add that the thing stolen 
^ .J. iv. 1. 1. 



II 


JUS QUOD AD RES PERTINET 


363 


must be a res mohilis ; there could be no furtum fundi 
(theft of land), but if a res immobilis became mobilis 
by the theft, e.g. crops cut down or sulphur dug out, 
it could be stolen. Such res had to be in commercio ; 
there could not be theft of a res nullius, or a res 
derelicta, for there was no owner ; or of res Jiereditariae 
for the same reason ; but if someone had a right in the 
res less than ownership, e.g. a usufruct or a pledge, such 
person could sue ; and the heir might have an action 
after he had entered. There must be some physical 
handling of the thing {cmtrectaiio) with the necessary 
animus ; there need not be an asportation (carrying 
away) as in English law, nor an appropriation, as 
furtum usus implies. That the handling must be 
without the consent of the real owner is sufficiently 
indicated by the vfotdfraudulosa. Since ‘ intention ’ 
was a necessary element in theft (quia furtum ex 
affectu consistit), a person of tender age was only liable 
if pubertati proximus. 

Consistently with the above definition furtum took 
place not only when A appropriated B’s property, 
but — 

(i.) When A having the charge of B’s property, 
e.g. on the contract of depositum, used it in an un- 
authorised manner (furtum usus)J or made away with 
it altogether, e.g. sold it (furtum rei ipsius). Therefore 
it was theft (furtum usus) to borrow a horse from a 
friend for a ride and take it into battle. But in these 
cases there was no theft if A honestly thought that B 
would permit the act (quia furtum sine affectu furandi 
non committitur), or where B really approved, even 
though A thought he was acting wrongfully, for there 

1 Hence cojitrectaiio is not necessarily actual seizure from the owner, 
but any unlawful act of appropriation. 
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could be no theft with the consent of the real owner. 
Hence a curious result. A tells C, the slave of B, to 
steal B’s mare for him. C tells his master B, who, 
wishing to convict A, allows the slave to take the mare 
to A. B cannot have the actio furti against A, because 
B was willing that the mare should be taken, and he 
cannot have an action against A for corrupting his 
slave {actio servi corrupti), because the slave has not 
been in fact corrupted.^ But Justioian provided that 
the attempt should be enough to found both actions. 

(ii.) Since furtum included furtum possessionis it 
might happen that a man might steal his own pro- 
perty, i.e. property of which he had dominium, the 
possession being vested in another, as where a debtor 
fraudulently took away from his creditor somethmg 
he had given by way of pledge to secure the debt.® 

(iii.) A finds property on the seashore cast away 
in a shipwreck, or on the road, having been dropped 
by accident. The inference in such case is that the 
late owner did not intend to abandon dominium, and 
if A appropriates the property lucrandi animo he 
commits theft. 

(iv.) The appropriation need not be a personal act, 
for a person who assists another to steal is equally 
guilty ; so if A knocks money out of B’s hand that C 
may steal it, or obstructs B so that C may carry off 
something belonging to him, or drives away B’s cattle, 
e.g. by frightening them with a red rag, that C may 
steal them, or puts a ladder under B’s window, or 
breaks a window or a door for C to enter by, or, know- 
ing the purpose to which the tools or ladders will be 

1 G. iii. 198. Of course the owner could recover the mare hy a 
vindicatio. 

^ It was also furium if the mortgagee (cralitor pignoris) sold the 
mortgaged property to realise his security without the debtor’s consent. 
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put, lends such things to C, who uses them to carry- 
out a theft, in every case A is liable to the actio furti. 
A person, however, who did not assist but merely 
advised the commission of the act was not liable to 
the actio furti unless he suggested ways and means, 
and where an act which helped another to commit 
theft did not amount to intentional assistance, but 
arose from recklessness or folly {per lasciviam), the 
actio was in factum conceptaJ 

(v.) Sometimes there may be theft of free persons, 
as where A steals B’s filiusfa7nilias, or, formerly, his 
wife in manu, or his debitor addictus. The last two 
were obsolete under Justinian. In the case of a 
filusfamilias the father brought, not the usual actio 
furti, but a vindicatio in which any pecuniary loss 
suffered would be taken into account. 

There was a distinction, which continued down to 
Justinian’s time, between manifestum and nec 
manifestum. The former was where the thief was 
either caught in the act {in ipso furto) or in the place 
where he had committed the act, e.g. in a house where 
he had stolen property, or a vineyard where he had 
been stealing fruit, or when he had been seized on the 
same day still holding the res furtiva before reaching 
the place where he meant to stay the night. If, how- 
ever, he once took it to its destination the theft was, 
and thenceforth continued, nec manifestum, although 
the thing were found on the wrong-doer.® The im- 
portance of these rather subtle distinctions lies in the 
fact that under the XII Tables the penalty ioifurtum 
manifestum was capital. A freeman, convicted of the 

1 P. 420. 

® There was a dispute about these distinctions in the time of Gaiua 
G. iii. 184). 
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charge, was scourged and then adjudged as a slaved 
{addictus) to the person he had wronged ; a slave, 
scourged and hurled from the Tarpeian rock. Subse- 
quently, however, the penalty was considered ex- 
cessive, and reduced by the praetor ; thenceforth the 
penalty recoverable by an actio furti manifesti was 
four times the interest of the plaintiff, whether the 
thief was a freeman or a slave. The penalty for 
furtum nec manifestum was always twofold ; with this 
the praetor did not interfere, and these penalties con- 
tinued to be the same in Justinian’s time.® 

Formerly there were also four special actions for 
exceptional cases of theft, viz. furti concepti, ohlati, 
prohihiti, and non-exhihiti. The actio furti concepti 
was an action against the ‘ receiver ’ of stolen pro- 
perty. When, after a search in the presence of wit- 
nesses, stolen property was found on a man’s premises 
he was liable to the actio furti concepti, by which a 
penalty of triple value could be obtained both by the 
XII Tables and the praetor’s edict. The actio furti 
oblati, also for three times the value, lay where one 
person placed stolen property on another’s premises, 
that the property might rather be discovered there 
than in his own house. The action was in favour of 
the person upon whom the goods had been ‘ passed off ’ 
against the other, whether the latter were the actual 
thief or not. The actio furti prohihiti was the outcome 
of a provision of the XII Tables {furtum lance licioque 

^ Some lawyers thought, however, that the addictio did not make 
him an actual slave, but placed him in the same position as a debitor 
addictus (G. iii. 189). 

^ The disproportion between the penalty for furtum m-anifestum and 
nec manifestum is a striking proof of the fact that at Rome, at any rate, 
there was a period when the State was not strong enough to suppress 
crime without ‘ buying off ’ the vengeance of the person wronged. 
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conceptum) which enacted that if a person (suspecting 
another) wished to search a suspect’s house, he must 
be naked save for a girdle, and carry a platter in his 
hands. If anything was so discovered the case was 
one of furtum manifestum. The XII Tables did not 
impose any penalty upon the occupier who prevented 
search, and to meet this the praetor provided a penalty 
of four-fold, for which, Gaius says, the actio furti pro- 
hibiti could be brought against a man who prevented 
another from searching his premises for stolen pro- 
perty ; the particular method of search, however, was 
not strictly observed in Gaius’s time. Finally, by 
means of the actio furti non exhihitij a penalty (the 
amount is not stated) could be obtained, under the 
praetor’s edict, from a man who failed to produce a 
res furtiva which, after search, had been found on his 
premises. Justinian says these four actions had fallen 
into disuse in his time ; where persons knowingly 
received and concealed stolen property they were 
liable to the action ior furtum nec manifestmn. 

In Justinian’s time, accordingly, the owner of 
stolen property had — ■ 

(1) The actio furti manifesti for four times the 
interest of the plaintifE, or — 

(2) The actio furti nec manifesti for double the value 
of the plaintifi’s interest. This might be the value 
of the thing, or less, depending on the circumstances ; 
and he had, in addition — 

(3) A vindicatio to recover the thing itself, which 
might be brought against the thief or anyone else, or 
alternatively a condictio (for the recovery of the thing 
or its value), which might be brought against the thief 
or his heirs, though not in possession of the thing 

^ J. iv. 1 . 4 . 
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stolen. In practice the latter was usually chosen as the 
burden of proof was lighter than in the vindicatio ; or — 

(4) An actio ad exhihendum against anyone who had 
possession of the thing or had fraudulently parted 
with it ; if it were not produced the defendant had 
to pay the ‘ interest ’ which the plaintiff had in not 
losing the property. 

It was an anomaly to allow the owner a personal 
action {condictio) to claim his property, for the pro- 
perty {i.e. the dominium) was his already ; the only 
logical action open, therefore, was the vindicatio to 
recover its actual possession ; but the choice of either 
action was granted, we are told, by reason of the 
detestation in which thieves were held {odio furum).^ 

The actio furti (as distinguished from the other 
remedies) could be brought not merely by the owner 
but, according to Justinian, by anyone interested in 
the safety of the thing {cujus interest rem salvam esse, 
licet dominus non sit) and, conversely, the owner could 
not bring it unless it was to his interest that the thing 
should not perish. For example, a person to whom 
a thing had been mortgaged {creditor pignoris) could 
bring the action, and so could the usufructuarius, in 
fact anybody who had a right in rem, and the following 
who had a jus in personam only ; borrower, hirer, one 
entrusted with garments to clean and repair, man- 
datarius, nauta, caupo, and stabularius.^ The interesse 
which entitled a person to sue might be (a) a positive 
one, which included all who had a right in rem like 
the dominus, creditor pignoris, usufructuary, usuary, 
and the bona-fide possessor ; in one case, that of the 
colonus, a right in personam sufficed ; or (6) negative, 

1 G. iv. 4 ; J. iv. 6. 14. 

^ On the ground that these were liable for custodia. 
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in the case of those who were responsible to the 
dominus for the loss, like the borrower, hirer, and the 
like'. Here the dominus relied on his action on the 
contract, while the borrower and those like him alone 
could sue for the theft, unless they were or became 
insolvent, or the dominus released them from liability 
upon the contract ; in which cases he had the action. 
There had been doubts about commodatum. Justinian 
gave the owner the choice of relying on his action 
against the borrower or suing the thief. If he took 
the former course not knowing of the theft, he could, 
when he learnt of it, proceed against the thief instead. 
A person with whom a thing had been placed by way 
of depositum could in no case sue the thief, since he 
was not liable for the safe custody of the thing and 
so not prejudiced. The interesse had to be honestum, 
so that a thief from whom the stolen article was stolen 
could not bring the actio furti. 

B. Eapina or vi 'bona rapta. 

Originally the fact that a theft was accompanied 
by violence made no difference to the penalty, but a 
special remedy for such cases was found, about the 
time of Cicero, who tells us that the praetor Lucullus 
constituted it a separate delict in 77 b.c. because of 
the frequency of crimes of violence which followed the 
Social War. This was the actio vi bonorum raptorum 
for four times the value of the thing, if brought within 
a year, otherwise for the simple value merely. The 
action was a ‘ mixed ’ action, i.e. not merely for a 
penalty, but for a penalty and compensation, since 
the value of the thing was included, so that the penalty 
was only three times the value. ^ There was no need 

^ Otherwiscin/xiiwm manifes(um,'wlieTc, hynvindica(ioorcondich'o,the 
tiling or its value might be recovered in addition to the fourfold penalty. 

2 B 
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to take the thief ia the actual commission of the crime, 
and the action was open to anyone with any interest 
in the property ; it need not be a real interest as hr 
furtum, so even a person who merely had detention 
of a thing on depositum could bring itd The action, 
however, did not apply where a man used violence 
under a mistaken impression that the thing really 
belonged to him, and that the law, in such case, 
allowed him to use violence.^ But such a case was 
covered by a constitution of a.d. 389, which provided 
that no one, even the owner, might take away from 
another a movable thing by force, or. in the case of 
land, make forcible entr}^. If he did so he was, if 
owner, to lose his ownership ; if not ovmer, to restore 
the thing taken, together with its value. 

Having regard to the fact that rapina necessarily 
included furtum, and to the penalties attached to 
furtum alone, it might appear that the only practical 
advantage of the praetor’s remedy for vi bona rapta 
was in the case of & furtum nec manifestum accompanied 
by violence, the actio being brought within the year ; 
for then the injured person could recover three times the 
value by the actio vi honorum raptorum, and only double 
by the actio furti nec manifesii. For furtum mani- 
festum, or for nec manifestum when more than a year 
elapsed before action, the remedies for theft simply 
were obviously more advantageous. But this is not 
entirely so, for the actio furti lay for a multiple of 
o ne’s inte rj,sse, which might not be much, whereas in 
rapirmT^ was the actual value of the thing that was 
multipHed. The depositee had not the actio furti 

^ Provided he had an interest in the thing not being taken away by 
force (J IV 2 1). 

2 J. IV. 2 1. 
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but he could bring the actio vi honor um raptorum. 
Finally, the same set of circumstances which gave 
rise to the actio vi bonorum raptorum might also afiord 
ground for a public prosecution under the lex Julia 
de vi. 

C. Damnum injuria datum. 

In the XII Tables provision had been made for 
penalties for particular injuries to certain forms of 
property, but in the end the law of wilful or negligent 
damage to property came to rest on the lex Aquilia, 
which was a plebiscitum proposed by Aquilius, a 
tribune of the plebs, 287 B.c.^ 

The first chapter of the lex provided that if any 
one wrongfully killed a slave or a four-footed beast 
(being a beast reckoned among cattle) belonging to 
another, he should be compelled to pay the owner 
the greatest value of the thing at any time within 
the previous year. This section did not apply to 
wild animals or dogs, but only to animals which could 
properly be said to graze, as horses, mules, asses, 
sheep, oxen, goats, and swine. The third chapter ^ 
provided for wrongful damage to property, other than 
slaves or cattle killed, by burning, breaking or de- 
stroying ; the ofiender was to pay the value of the 
thing, not within the last year but within the last 
thirty days. By interpretation this too was held to 
be the highest value,^ though the word plurimi did 
not appear in this chapter. Time was reckoned from 
the moment of the injury. 

In order for a damnum, or loss, to fall within the 
statute, it had to be done injuria (wrongfully), for a 

1 But see Girard, 8th ed. p. 441. 

2 The second chapter dealt irith adstipiilaiors. 

® In this chapter the word plurimi had been left out, but the opinion 
of the Sabinians that it was implied was adopted (G. iii. 218). 
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loss without a wrongful act {damnum sine injuria) 
created no legal consequences^ Injuria implied 
that the loss {damnum) was caused either wihully 
{dolus) or by negligence {culpa ) ; slight negligence 
sufficed.^ So if A, in self-defence, kills B’s slave, who 
is trying to rob him, no action will lie ; nor will it if 
an injury is done by A, by mere accident. A is 
practising with a javelin and kills or injures B’s slave 
as the slave is passing by. Here the act may be an 
accident, and A may therefore escape liability, or 
A may be negligent and liable. If A, being a soldier, 
practising in some place devoted to military exercise, 
used due care, the act is accidental. If A is not a 
soldier, the mere fact that he is doing a dangerous act 
in a public place is itself proof of negligence, and even 
though A is a soldier he will be liable if negligence 
is proved. Again, A in pruning a tree lets a bough 
fall and kills B’s slave, who is going by. If the place 
is a remote one, far from the public highway, e.g. in 
the middle of A’s own field, the result is probably a 
mere accident. If the place is a public one and A 
gives proper warning by callmg out, there is still no 
liability, but if he neglects to call out, he is negligent 
and the action lies. Sometimes it may be negligence 

^ Though it might sometimes, in other cases, e.g. the quasi-delicta 
(p. 380). 

2 The fact that culpa was sufficient to give rise to the actio legia 
Aquiliae distinguished this delict from the others, where culpa was 
never sufficient ; wrong-doing (dolus) had to be proved. On the other 
hand, damnum injuria datum has two features in common with furtum, 
rapina, and injuria ; it implies the violation of a right in rem and im- 
poses a penalty upon the offender. An obligation from contract, on the 
other hand, arises, not from the violation of a right in rem hut from 
agreement of the parties, and its object is not a penalty (or a penalty 
and compensation), but that the person bound shall perform it or make 
compensation. It is only exceptionally, as in the condictio certi, that a 
penalty is imposed for non-performance. 
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to do nothing, as where a surgeon performs an opera- 
tion upon a slave and neglects to attend to the case, 
so that the slave dies ; but a mere omission will not 
do. It is negligence to undertake some profession or 
business and prove unskilled, imperitia quoque culpae 
adnumeratur ; so a physician who causes the death 
of a slave by ignorantly giving him the wrong medicine 
is liable. In the same way a driver who, from want of 
skill or physical inability carmot control his horses 
and causes damage is liable. Slight negligence would 
ground liability under the lex, even in those cases of 
contract, e.g. deposit, where such negligence would not 
be a breach of contract. Contributory negligence was 
a good defence. 

The provisions of the lex Aquilia were much ex- 
tended both by the interpretation of the jurists and 
by the praetor’s practice of granting an actio utilis or 
in factum where the case fell within the spirit, though 
not within the letter, of the law. The following are 
instances of interpretation ; 

(i.) The statute provided as a penalty that the 
sum to be recovered was not necessarily the value of 
the object when the wrong was done, but the greatest 
value at any time within the year or thirty days pre- 
ceding, according as the wrong fell within the first or 
third chapter. So that if a slave had been blind and 
worthless at the moment of injury, but had only lost 
his sight within the period mentioned, the greater 
value could be recovered. But under the lex Aquilia 
it was only the greatest value of the thing standing 
alone which could be considered. The interpretation 

1 A man is not to blame for physical weakness alone, but a person 
who undertakes a task which implies a certain bodily strength may 
reasonably be expected to possess it. 
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of the jurists, however, enabled consequential damage 
to be included in the sum recovered ; so, e.g., if a slave 
to whom an inheritance had been left was killed before 
making aditio at his master’s order, the value of the 
lost inheritance could be taken into account {lucrum 
cessans). So, too, if one of a pair of horses, or the 
principal actor of a band of slave actors were killed, 
compensation could be claimed not only for the loss 
of the thing in question but for the dimioished value 
of what was left {damnum emergens). 

(ii.) The words denoting the wrongful act in the 
third chapter of the lex, quod usserit, fregerit, ruperit, 
were liberally construed, the word ruperit, e.g., being 
taken to mean eorruperit, and, accordingly, the wrong 
included cutting, bruising, emptying out, and spoiling 
of every kindd 

Praetorian extensions include — 

(i.) The actio legis Aquiliae was only given by the 
statute to the dominus (or owner). The praetor 
enabled the hona-jide possessor, the usufructuarius, the 
creditor pignoris, in fact anyone with a right in rem, 
to sue by an actio utilis or in factum ; the exact differ- 
ence between these two actions is not clear. The colonus 
who had merely a right in rem also had the action. 

(u.) Strictly, the actio legis Aquiliae had no applica- 
tion unless the damage were done corpore corpori, 
i.e. by direct bodily force to the actual object. The 
praetor, however, granted a parallel action {utilis or 
in factum) m other cases ; e.g. where A shuts up B’s 
slave and causes him to die of hunger, or drives B’s 
horse so hard as to cause it to founder, or scares his 
cattle so that they rush over a precipice, or persuades 
B’s slave to mount a tree or descend a well and the 


i G. iii. 217. 
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slave is killed or kurt ia so doing. In one case the 
actio in factum was granted though A did no damage 
by -his body (corpore) and the object itself was not 
harmed {corpori), viz. where A, through compassion, 
broke off the fetters of B’s slave so as to enable him 
to escape. 

(iii.) By an actio fictitia peregrines were brought 
within the scope of the lex. 

(iv.) Not only damage to property, but to the 
person of a free man, gave an actio utilis. But the 
death of a freeman could not be a cause of action. 

Sometimes the act which gave rise to the actio 
legis Aquiliae might also bring the wrong-doer within 
the range of the criminal law ; e.g. the master of a 
slave who was intentionally killed might bring a capital 
charge against the murderer under the lex Cornelia. 

When in the action the defendant denied his 
liability and failed, he was liable in double damages. 
Us infitiando crescit in duplum ; and as the action was 
penal, if the damage were caused by more persons 
than one, the whole sum could be recovered separately 
against each offender. 

D. Injuria. 

Justinian says that the term injuria has several 
meanings — 

(i.) Any illegal act {omne quod non jure fit). 

(ii.) The wrong done by a judge who pronounces 
an unjust sentence. 

(hi.) An act implying dolus or culpa, as in the last- 
mentioned delict ; and 

(iv.) As equivalent to the Greek i.e. any 

insulting act, one that is primarily injurious to a man’s 
dignity. 

It is in the last sense that the word is used as 
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denoting the delict injuria. Injuria, as a specific 
wrong, was, in fact, any wilful violation of the right 
of a freeman to safety and reputation. The possible 
wrongs covered are very w^ide, for injuria includes not 
merely assault, but libel and slander, which, with us, 
are separate delicts. The essence of the delict appears 
to be a contemptuous disregard of another’s dignity 
tending to cause loss of repute, and deliberately in- 
tended to produce this result. The following examples 
of injuria are found in the Institutes ; wounding or 
beating with the fist or a club ; taking a man’s goods 
in execution for a debt which does not exist, i.e. sug- 
gesting that he is insolvent ; composing or publishing 
defamatory writing or verses ; following a woman of 
honest character or a young person (so as to imply 
that they are persons of frail character) ; and an 
attempt upon chastity. 

The action was said to be vindictam spirans, hence 
it could be brought by several persons in respect of 
the same act. A insults B, who is the wife of C, and 
the daughter and under the power of D. All three 
might bring the action : B because the action was one 
of the few actions which persons in potestas could 
bring in their own names ; C because, though B is not 
in manu, an intention to insult him is presumed ; and 
D because he has been insulted in the person of some- 
one in his power. A slave, however, could never bring 
the actio injuriarum, and his master only when the 
act was of so grave a character as to show that an 
insult to the master was intended, as where one man 
flogged or tortured another’s slave.^ If the slave were 
held in common, the injury was estimated not in 

^ But if the injuria diminished the value of the slave the master 
could sue under the lex Aquilia. 
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accordance with the shares of the masters, but having 
regard to their respective positions. Where a slave 
was in usufruct, the insult was presumed to be intended 
for the dominus, not the usufructuarius ; but the pre- 
sumption might be rebutted, i.e. the latter might be 
able to show that the wrong had, in fact, been aimed 
at him. Where the injuria was done to a hona-fide 
Servians the supposed master had no action unless he 
could prove that the wrong was solely to insult him, 
but, in any case, the hona-Jide serviens could sue in 
his own name. In the case of insult to a corpse or 
funeral, the insult was to the heir, if he had already 
entered, if not, to the Jiereditas, and so acquired by the 
heir after entry. 

The remedies given by the XII Tables for acts 
amounting to injuria were : for broken limbs, re- 
taliation ; for broken bones a penalty of 300 asses, if 
the person injured was a freeman, 150 if a slave ; for 
other injuries 25 asses. It followed that the grossest 
insult could be atoned for by a payment of 25 asses 
under the XII Tables. This sum had become derisory 
as a deterrent owing to the change in the value of 
money, and there is a story of one L. Veratius whose 
recreation took the form of walking about the streets 
and striking people in the face ; he was followed by a 
slave with a tray full of asses, which he distributed, 
according to the law of the XII Tables, among his 
master’s victims. The praetor, accordingly, intro- 
duced the actio injuriarum, under which the plaintifi 
was allowed to fix his own damages, the judge having 
power to reduce them if he thought them excessive, 
and this continued to be the practice in the time of 
Justinian, the damages being calculated after con- 
sidering the nature of the injuria, the character of 
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the person injured, and the surrounding circumstances 
generally. In particular, the damages might be greatly 
augmented if the wrong amounted to that species of 
injuria which was known as atrox.^ An insult (injuria) 
might be atrox — 

(1) Ex facto, by reason of the nature of the act, 
as where a man was beaten with clubs. 

(2) Ex loco, by reason of the place where the injury 
was done, as m the forum or a theatre, or in the 
presence of the praetor. 

(3) Ex loco vulneris, because of the part of the 
body injured, e.g. the eye ; or 

(4) Ex persona, by reason of the dignity of the 
person subjected to the injury ; e.g. when a magistrate 
or senator was attacked, or where an ascendant or 
patron was wronged by a descendant or freedman. 

The actio injuriarum lay not only against prin- 
cipals but accessories to the act ; ® it was an actio 
vindictam spirans, i.e. its object was to secure per- 
sonal satisfaction, and being also poenalis, it did not 
pass to or against the heirs of either party. It was 
barred by dissimulatio, i.e. a man who failed to show 
immediate resentment was taken to acquiesce in the 
wrong done him, and could not afterwards bring the 
action. And, in any case, the praetorian actio inju- 
riarum had to be brought within a year. 

Finally, in every case of injuria the person wronged 
could elect between the civil action or a criminal 
prosecution ; e.g. under the hx Cornelia, 81 B.C., and 
under this law a distinct civil remedy came to be 

^ In the time of Gains it often happened, in the case of airox injuria, 
that the praetor indirectly decided the amount of the penalty when he 
fixed the hail {vadimonium) ; for the plaintiff usually took this as the 
sum to claim, and the judex, though not bound to allow the full amount, 
usually did so in deference to the praetor (G. iii. 224). ^ J. iv. 4. 11 . 
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developed (in addition to tte praetorian actio inju- 
riarum), wMcli was not barred in a yeard A constitu- 
tion of Zeno allowed men of high rank (illustres) to bring 
or defend the criminal action by an agent (procurator). 

Some delicts introduced hy the fraetor. 

The Institutes only mention the four already 
considered, but there were others which were omitted 
as bemg inappropriate to an elementary text-book, or 
because it conflicted with the fourfold classification 
which is conspicuous in this part of the law. 

1. Dolus . — This consists in wilful conduct in the 
nature' of fraud or trickery with a view to deriving some 
unfair advantage over another. Where it induced 
another to act to his detriment there might be a 
restitutio in integrum ; such a grant barred any actio 
doli. This was a penal action, available to, but not 
against, the heres, but being praetorian it had to be 
brought within an annus utilis. It lay to make good 
the damage, but only against the wrong-doer, and only 
in the absence of any other remedy, as it was infaming. 
Dolus as a distinct delict must not be confused with 
dolus as a ground of liability in certain delicts, where 
it means wilful intent, as in the action of injuria ; here 
dolus is merely a ground of liability in some other wrong, 
and meant that that wrong was committed wilfully. 

2. Metus. — Where a person under duress had 
entered into some legal transaction to his detriment, 
then if that transaction had not been completed, e.g. 
a contract to sell a slave, and an action were brought 
to enforce it, an exceftio metus was available. If the 
transaction had been carried out, e.g. the slave had 
been handed over, a restitutio in integrum co-uld be 

^ J. iv. 4. 8. This action could be brought by anyone struck or 
beaten, or whose house had been broken into. 
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sought. Failing restoration, the actio quod metus 
causa could be brought for fourfold damages against 
the wrong-doer or anybody else who had profited 
by the transaction, but in the latter case only for 
the actual profit : as in the actio doli, there could be 
no condemnation where there was restoration. The 
duress must consist in threats of death or grave bodily 
injury, enslavement, an attack on chastity, or a capital 
charge against the plaintiff or the members of his 
family. In other respects it resembled the actio doli, 
being annua, available to, but not against, the heres, 
except that we are not told that it was infaming. 

3. Servi corruptio . — A person who wilfully brought 
about the deterioration of a slave, whether in respect 
of his body, mind, or character, was liable to an actio 
servi corrupti, which, unlike the above two, was noxal 
and perpetual, but like them, being penal, was avail- 
able to, but not against, the heres. Justinian allowed 
an attempt to corrupt a slave, though unsuccessful, 
to found the action. 


Subsect. 5. Obligations arising quasi ex delicto 

In certain exceptional cases, on grounds of public 
policy, one man is made liable vicariously for a wrong 
committed by another. This case of the judge does 
not, at first sight, fall within this principle, but it is 
really also a case of vicarious liability, since the 
judge by his unjust judgment takes upon himself 
the liability for the wrong done.^ Justinian gives the 
following examples : 

1. Judex qui litem suam fecerit. — A judge could 
be sued for damages (the amount to be decided by the 

^ Buckland, p. 594. 
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judge at the subsequent trial) if the former ‘ made the 
cause his own i.e. gave an unjust sentence by negli- 
gence or bad faith, or failed to appear on the day 
appointed for judgments 

2. Actio de effusis vel dejectis. — Under this, a 
praetorian action, the householder of a house abutting 
on a highway could be rendered liable for anyth in g 
thrown or poured out from the house to the injury of 
another, though the act had been done without his 
knowledge or consent. The action was for double the 
amount of the damage done, and if a freeman had been 
killed there was a penalty of fifty solidi ; if, however, 
the freeman were not killed, but merely hurt, the judge 
assessed the damages, taking into account medical 
expenses, loss of employment, etc. The action, if a 
freeman had been killed, was popularis, i.e. could be 
brought by a common informer. 

3. The actio de positis vel suspensis, also of 
praetorian origin, lay against a person who kept 
something placed or suspended from his house over a 
public way, which fell, causing damage to a passer-by. 
The action was popularis, the penalty being ten solidi.^ 

4. The master of a ship, or an inn, or a public 
stable, by a praetorian action, was hable for double 
the damage occasioned to a customer on the premises 
by the theft or fraud (dolus) of anyone in his service. 

In the first of these quasi-delicts, the judge who is 
guilty of dolus malus or negligence has really com- 
mitted an actual wrong, and his obligation is termed 

^ In England a judge of the High Court cannot be sued for anything 
done in his judicial capacity, though mala fides is expressly alleged. 

2 If a filius, living apart from his father, came within the principle 
of these three quasi- delicts, action could not be brought against the 
father, but only against the filius. But in the case of a quasi-delict 
committed by a slave a noxal action lay against his master. 
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quasi-delictal merely because the case does not come 
■witbin any one of the classes of the recognised delicts. 
In the other cases, however, the obligation may arise 
without any kind of fault {culpa) on the part of the 
person liable. However carefully he may fix some- 
thing to his window, he is liable if it falls, as he is liable 
for the acts of his servants and of those who gain access 
to his rooms. Justinian justifies the rule in the case 
of servants by saying that the master is in fault in 
employing bad servants, but it does not appear that 
he could escape liability by proving that he had used 
every care to select the best. The truth seems to be 
that cases must always arise ^ where there is a damnum, 
or loss, to one person, without a definite wrong {injuria) 
on the part of another, to make the loss actionable. 
Sometimes the loss remains without redress ; some- 
times liability may be imposed and justified on 
grounds of public policy. 


Subsect. 6. The Transfer and Discharge^ of Delictal 
Rights and Liabilities 

Transfer of delictal rights and liabilities. — What has 
been said already with regard to the transfer of the 
rights and liabilities of a contract is, for the most part, 
applicable here also. The wrong-doer could never 
escape liability by attempting to assign his obligation 
to another, while a capital penalty {e.g. for furtum 

^ As in questions of employers’ liability in English law. 

® It is not clear whether Gains and Justinian, in describing the 
methods by which obligations are extinguished, aim at explaining how 
all obligations may be discharged, or intend to confine their remarks to 
contractual obhgations. The latter view seems probable, both because 
some of the methods of extinction {e.g. contrarius actui) can only apply 
to contract, and also because the subject is dealt with immediately after 
contract and before delict. 
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manifestum) coxild, obviously, not be assigned, even 
with the consent of the person wronged. In cases, 
however, where a delict had conferred upon the injured 
person a right to receive some definite money payment, 
he might, if he wished, allow the debtor to substitute 
some other person who promised to make payment, 
and then take a stipulation from him ; whereupon 
the liability of the wrong-doer would be extiuguished 
and transferred by novation. Conversely, the right 
to receive a money payment for a wrong might be 
transferred by the person wronged to another, subject 
to the same limitations, as in the case of the transfer 
of the benefit under a contract. 

The discharge of delict . — The above description of 
the methods of dischargiag contract applies also, to 
some extent, to the extinction of obligations arising 
out of wrong. Discharge by pardon may, however, 
be regarded as a method of discharge peculiar to 
delict, while, on the other hand, there could be no 
question of the obligation being extinguished by con- 
trarius actus, by subsequent impossibility, or by capitis 
deminutio [nemo delictis exuitur quamvis capite minutus 
sit). It may be said, therefore, that an obligation 
arising ex delicto ended by pardon, performance, nova- 
tion, operation of law, death, and ope exceptionis. 

1. Pardon . — In the case of an obligation arising 
from injuria, a pardon might be implied by dissimu- 
latio. In other cases it had to be express, though a 
mere pactum de non petendo was enough. A formal 
pardon would be effected by novating the obligation 
by a stipulation, and then releasing it by acceptilatio. 

2. Performance, i.e. payment of the penalty, or 
of the penalty and compensation, and 

3. Novation seem to be methods of dissolving 
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obligation common both to those springing from 
agreement and from wrong. 

4. A delictal obligation might end hy operation of 
law — (a) by litis contestatio in the time of Gains ; {b) 
by lapse of time, and this far more easily than in the 
case of contractual obligations ; the actio injuriarum, 
e.g., was barred if not brought within a year, as were 
all the praetorian actions for delict ; but the actio 
furti was perpetual, being a civil law action, and the 
actio vi honorum raptorum, though barred by a year in 
respect of the fourfold penalty, survived after that 
period for single damages ; (c) merger or confusio} 

5. Death has a much wider effect in extinguishing 
obligation from -wrong. Gains states that one of the 
most settled rules of law was that penal actions 
springing from delict, such as those arising from 
furtum, rapina, damnum, injuria datum, and injuria, 
were not granted against the heir of the person who 
committed the delict ; ^ but a rule was introduced 
about the begiiming of the Empire that the estate 
of the wrong-doer could be made liable so far as 
enriched by the delict ; and the condictio furtiva, not 
being an action for a penalty, could, in any case, be 
brought against the heirs of the thief. On the other 
hand, a delictal obligation affecting property was not 
extinguished by the death of the person injured, for, 
as stated in the Institutes,^ his heir could bring an 
action, unless the delict in question were injuria where 
property was not concerned.* 

6. Ope exceptionis. — An example would be the 
exceptio pacti de non petendo. 

* P. 359. 2 Q 122. 3 (3 (.?<. ; J. iv. 12. 1. 

* A claim by an ascendant or patron apainst his descendant or 
freedman who had sued him without the praetor's leave, also lapsed by 
the death of the person injured. 
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ACTIONS 

Though it is impossible to trace any very scientific 
plan in tbe treatment by Gains and Justinian of tbe 
law of actions, it is clear that they use the term action 
in two distinct senses, sometimes to denote the right 
a man has to the assistance of the Courts when an 
existing right has been infringed, and at others to 
describe the procedure by which the remedial right 
is enforced^ It is mainly with the latter that they 
are concerned, though in their treatment, which is 
hardly logical, they often treat of rights, rather than 
remedies. It is proposed to deal with the subject as 
follows : 

I. General view. 

II. Division of actions. 

III. Compensatio and deductio. Plus petitio. 

IV. Actiones adjectitiae qiialitatis, noxal actions, and 
pauperies. 

V. Pretorian remedies. 

VI. Modes of execution, 

VII. Restraints on vexatious litigation. 

^ A right, as such, i.e. apart from mfringement, whether in rem or in 
personam, is sometimes called a substantive right, which, after infringe- 
ment, gives rise to another or remedial right, viz. to the assistance of the 
law. In so far as remedial rights are described in the law of actions, 
and in so far as the corresponding substantive rights are not dealt with 
in the earlier part of the Institutes, the law of actions may be regarded 
as indirectly explaining some substantive law, e.g. that part of agency 
which depends upon the actiones adjectitiae qmlitatis. 
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Section I. General View 

The manner in which legal procedure was con- 
ducted at Rome varied from time to time ; originally 
it was by means of a legis actio ; in the time of Gains 
it was conducted under the formulary system, which, 
in turn, was replaced by the system of extraordinaria 
judicia. The three methods will be considered in 
detail. 


Subsect. 1. The Legis Actiones 

There is a time in nearly every community when 
there are no courts, when there is no settled law ; 
when might is right, and the remedy an individual 
has for a wrong done to him, or to his family or goods, 
is that which he can secure for himself, e.g. by killing 
or otherwise injuring the ofiender, or, by a foray, 
depriving him of his possessions, e.g. his wife or his 
cattle. In a progressive society this period is followed 
by a time when self-redress still prevails, but has come 
to some extent within the control of the State ; private 
vengeance is still seen, but it is taken under State 
regulation. This jurisdiction the State (as at Rome) 
may obtain, either by ofEering to the injured party (as 
in the actio furti manifesti) at least as effective a 
revenge as he could himself obtain, or by inducing 
him to submit the dispute to some indifferent third 
person.! Later comes the period when the State 
asserts sole jurisdiction, and punishes a wrong (whether 
arising from delict or consisting in mere breach of 
contract), without any regard to the consideration 

! This may account for the fact that for so many centuries the 
judge at Rome was not a magistrate or State official, but a private 
individual. 
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that if the person injured is not satisfied he may take 
the law into his own hands ; for the State has become 
stroiig enough to punish him if he tries to do so. This 
period had been reached at Rome, for all practical 
purposes,! many years before the time of Gains ; but 
with a lawyer’s regard for antiquity, Gaius describes 
an older procedure, which consisted of five methods 
{legis actiones),^ in three of which a dispute could be 
withdrawn by the magistrate (in jure) from the 
possibility of violent settlement, and submitted to 
the decision of a private individual {in judicio), while 
in the other two regulated self-help was permitted. 

The characteristics of the legis actio system, where 
the matter led to litigation, were that both parties 
appeared before the praetor and each formulated his 
claim (or denial) with ceremonial words and actions, 
prescribed by some lex, or derived therefrom by the 
interpretation of the pontifical lawyers. Any slip 
in the language or the ritual accompanying it was 
fatal to the proceeding, which could not again be 
renewed. On the other hand if these preliminaries 
were performed as prescribed by law, the right to have 
the matter submitted to arbitration was secured and 
some private person {judex) or persons {arbitri) were 
appointed from a list called the album judicum to 
whom the decision of the matter was entrusted. Here 
the proceedings before the praetor {in jure) ended. 
After an interval, in which the parties might come to 
terms, the hearing took place before the judex or 
arbitri {in judicio), who terminated the matter by 

! Though some forms of private violence were only finally abolished 
by the constitution of Theodosius, Valentinian, and Aroadius, a.d. 389. 

2 Gaius uses the term legis actio in two senses — (a) as above, to 
denote a method of procedure ; (6) as denoting a particular remedy, e.g. 
the aclio arhorum furtim caesarum (cf. Muirhead, Gains, p. 269). 
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their sententia or opinion, and, if this were in favour 
of the plaintiff, it was for him to take the necessary 
steps to arrest the defendant {manus injectio), who 
might even be sold into slavery in default of satisfying 
the judgment. The term legis actio does not necess- 
sarily imply a litigation, though this is the modern 
meaning of the term actio, and much misplaced in- 
genuity has been brought to bear to try to show that 
every one of these proceedings might, at any rate, lead u 
to litigation. This is to import modern notions into 
ancient times. Our real aim ought to be to under- 
stand what the Romans meant by the term actio, 
and since two of the legis actiones need not be in 
Court, ^ being merely forms of regulated self-help, 
the probability is that the term legis actio means a 
procedure based upon or recognised by statute as a 
• remedy for wrongs, whether it amounts to a litigation 
or not. 

The legis actiones were five in number ; 

(a) /Sacramentum. 

(b) Judicis postulatio. 

(c) Condictio. 

(d) Manns injectio. 

(e) Pignoris capio. 

(a) Sacramentum. 

This was applicable where no other form was 
appointed by statute both to claims in rem and in 
personam. Where it took the form of an action in 
rem, the proceedings were as follows ; the plaintiff 
secured the presence of the defendant in Court, the 
XII Tables entitling him, if the defendant refused to 


^ I.e. before the magistrate. 
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come, to bring him by force, and the object in dispute 
{e.g. the slave) had also to be thered The plaintiff 
then, holding a wand {vindicta or festuca) in one hand, 
seized the object with the other and claimed ownership, 
‘ Hunc ego hominem ex jure Quiritium meum esse aio 
secundum suam causam sicut dixi ; ecee tibi vindictam 
imposui ’ (I claim this man in Quiritary right, accord- 
ing to the claim I have already explamed,^ behold, I 
have laid my wand upon him) ; and the plaintiff 
accordiugly placed his wand upon the slave iu token 
of ownership . Thereupon the defendant went through 
exactly the same ceremony, and used the same words, 
and then the praetor ordered them both to release the 
slave : ‘ Mittite ambo hominem \ which they didd The 
plaintiff next asked for the defendant’s title : ‘ Postulo 
anne dicas qua ex causa vindicaveris’ , the defendant’s 
reply bemg a general assertion of ownership, ‘ Jus feci 
sicut vindictam imposui ’ (I did right as I laid my wand 
upon the object). Whereupon the plaintiff denied the 
right, and challenged the defendant to a bet, ' Quando 
tu injuria vindicavisti, D aeris * sacr amenta te provoco ’, 
and the defendant made a like challenge, ‘ Et ego te 
The praetor then ® — 


^ If this was impossible, e.p. the object were land or a house, some 
part of it, such as a clod, was later brought by way of symbol ; originally 
no doubt the claim was made on the land itself. 

^ Z.e. before the appearance in Court. But see Muirhead, Gaius, 
p. 274. 

® Sir H. Maine {Ancient Law, p. 376) sees in this the dramatisation 
of the origin of justice. In the earUest times two men are disputing 
ownership, armed not with wands but with spears {hastae), which the 
wands in a later period represented. A vir pietate gravis passing by 
regit Metis animos et pectora mulcet, and induces them to make a bet on 
the dispute, and submit the question to an arbitrator. 

^ 500 of bronze. But see Muirhead, Gaius, 275, iv. 7. 

^ Some further proceedings, as in a personal action, seem to have 
taken place before the praetor's award (G. iv. 16). 



39 ° 


ROMAN PRIVATE LAW 


PART 


(а) Awarded possession of the slave to one of the 
parties pending the trial {vindicias dicebat). 

(б) Eequired the person so given possession to 
give security to his adversary that if he lost the case 
he would restore the thing and its profits to him 
{praedes litis et vindiciarum) ; and 

(c) Required both parties to give security (by 
sureties who gave a pledge of lands) for the amount of 
the bet. The person who, in the result, lost the bet 
forfeited it, at first, to the priests, later to the State ; 
and originally, it seems, the wagers were actually 
deposited with the pontifex, so that security for pay- 
ment was then unnecessary. The amount of the 
wager {sacramentum) was 500 asses, unless the thing 
in dispute were of less value than 1000 asses, or the 
action was to determine whether a man was free or a 
slave, iu both of which cases it was 50 asses only. 

Ultimately the trial before the judex,^ which it was 
the sole object of the above cumbrous proceedings 
to secure, took place. A lex Pinaria allowed an 
interval of thirty days before he was appointed. On 
his appointment the parties (whether the action was 
real or personal) ^ gave notice of trial for the next 
day but one, and at the trial each first explained 
shortly the main points of his case {causae conjectio), 
then the evidence was gone into, and finally the judge 
determined who was the real owner ; though this was 


^ Thougli a single judex is here (and elsewhere) spoken of, proceed- 
ings in judicio might take place before several judges. In certain real 
actions {e.g. hereditatis vindicatio) the trial was before the Court of 
centumviri ; and the praetor, by virtue of his imperium, might appoint 
a small committee of citizens as judges, the committee usually consisting 
of three or five members, who were known as recuperalores. 

^ Little is known of the early proceedings in the legis actio sacra- 
menti in personam. 
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only implied by his sententia which was to the efiect 
that the sacramentum of one of the parties was in- 
jusfwin.^ 

(b) Judicis postulatio. 

Of the legis actio per judicis postulationem nothing is 
really known, for that part of the MS. of Gains which 
related to it is indecipherable. It is conjectured that 
where some right of the plaintiff had been infringed, 
with the result that he claimed unliquidated damages, 
he could obtain a judicium by affirming the state of 
facts which gave rise to his right before the magistrate 
{in jure), and then claiming to have a judge or arbiters 
appointed : ‘ Te praetor judicem arbitrumve postulo uti 
des The term ‘ unliquidated damages ’ means that 
the plaintiff claims not an ascertained (liquidated) 
sum, such as fifty aurei promised by a stipulation, but 
an unascertained sum, such as compensation through 
loss of business, or the like, which it was for the judge 
or arbiters to arrive at.'* 

(c) Condictio. 

The legis actio per condictionem was that form of 
process {legis actio) under which the plaintiff obtained 
a judicium by giving notice ® to the defendant, requir- 
ing the defendant to appear before the magistrate on 
the thirtieth day from the notice, to have a judex 
appointed. The account given by Gains is not at all 
detailed, but it appears that it was a personal action 
introduced by a lex Silia in the case of claims for a 
definite money payment, and that the lex Calpurnia 

For the form of the sacramentum in personam, see Brickland, 
p. 607, and Muirhead, p. 178. 

2 See Buckland, p. 612, and Muirhead, p. 179. 

® Hence the name ; Condicere est denuntiare . . . itaque haec quidem 
actio proprie condictio vocabatur ; nam actor (the plaintifi) adversaria 
denuntiabat ul ad judicem capiendum die xxrr adesset (G. iv. 18). 
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extended it to the recovery of any other certain thing, 
lege quidem Silia certae pecuniae, lege vero Calpurnia 
de Omni certa re. 

The proceedings, probably, were as follows : The 
plaintifi obtained the presence of the defendant before 
the magistrate, stated his claim, which was denied by 
the defendant, and then, if the claim was for money 
(e lege Silia), the parties, at the plaintiff’s suggestion, 
mutually agreed ^ that the person whose claim proved 
unfounded should give the other not merely the sum 
or thing in dispute, but one-third of its value as well. 
In other words, there was a wager, as in the case of the 
sacramentum, but the wager went to the party who 
proved successful and not to the State. After this 
the plaintiff founded his right to a trial by requiring 
the defendant to appear on the thirtieth day to have 
& judex appointed.^ At the end of the time the plaintiff 
became absolutely entitled on application to the 
magistrate to have the judex appointed, and the trial 
proceeded in the ordinary manner. 

Gains remarks that it is not very clear why it should 
have been necessary to establish this particular legis 
actio, because a claim could equally well have been 
enforced by the two other methods. The most prob- 
able explanation is that it afforded creditors a simpler 
remedy than that given them by the sacramentum, and 
a more effective one than that provided either by this 
last-named actio or the judicis postulatio, viz. the 
amount of their claim together with a third as penalty. 

When the legis actiones had become fully developed 
it is not unlikely, as Mr. Poste suggests,® that the 

^ By a sponsio poenalis on the part of the defendant, followed by a 
restipulatio by the plaintiff. This may have been made before the judge. 

^ It is possible that, at a later period, the wagers and the condiciio 
took place out of Court. ® P. 463. 
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sacramentum was practically confined to real actions 
before tbe centumviri ; condictio applied to claims on 
a mutuum, a stipulation for some definite sum or thing 
and to money due on a literal contract ; while the 
judicis postulatio might be the personal action for 
unliquidated claims, e.g. on a stipulation of uncertain 
value, such as one to perform services. 

{d) Manus injectio. 

Originally manus injectio had no necessary con- 
nection with an action ; it was a method of execution 
upon the person, i.e. the creditor took the body of the 
debtor in satisfaction of his claim, as authorised by 
the XII Tables ; which in effect provided that a man 
who either had admitted that he owed another money 
{confessus debitor), or had been adjudged liable to pay 
by the court (judicatus), should have thirty days in 
which to pay. At the end of that time the creditor 
might lay hands {manus injectio) upon the debtor and 
take him before the magistrate. The debtor could 
not resist the arrest himself. If the debtor did not 
pay the debt and no one opposed the claim on his 
behalf, 1 the magistrate pronounced him addictus and 
the plaintiff took him away, put him in a private 
prison, and provided him with food daily. This con- 
tinued for sixty days, and on three consecutive 
market days the plaintiff had to produce the debtor 
publicly and proclaim the amount due. Failing satis- 
faction the debtor, on the last of these days, could, 
according to the strictly literal rendering of the XII 
Tables, be killed {capite poenas dabat) or sold as a slave 
trans Tiberim. If there were several creditors they 

^ The debtor could not personally defend, being reduced by manus 
injectio to quasi-slavery ; if he had any answer it had to be made by 
another (vindex). 
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could cut the debtor up and divide him between 
themd 

This method of execution was practically obsolete 
in the time of Gains, but he gives a brief account of 
what looks Idee its developed form. The plaintiS, 
according to Gaius, after stating that the defendant 
was condemned to pay him so much money, announced 
that he arrested him for it, at the same time seizing 
his body.^ The debtor was not allowed to resist arrest 
or to defend the claun personally, and, if he faded to 
secure a vindex to defend the action for him (or to pay 
the debt), he became debitor addictus to the creditor, 
who took him home to the famdy dungeon. Gaius 
gives no description of the subsequent proceedings, 
and his statement, so far as it goes, corresponds sub- 
' stantially with the provision of the XII Tables. If 
a vindex intervened, the debtor was released, and 
proceedings taken against the vindex, who, if he faded 
to justify his intervention, was cast in double damages. 
Gaius tells us that manus injectio, at first confined to 
the confessus and judicatus, was afterwards extended 
not only to persons placed by law in the position of 
judgment debtors {pro judicatis), but to other cases 
{manus injectio pura). The lex Puhlilia, e.g., gave 
manus injectio to a surety who had paid the debt, 
against the principal debtor unless repaid by him in 
six months, and the lex Furia de sponsu allowed it 
against a creditor who had exacted more than a pro- 

^ Another form of manus injectio under the XII Tables was where 
a plaintiff, before witnesses, arrested a defendant in order to secure his 
presence before the magistrate. 

^ Possibly before the magistrate, but Gaius does not expresslj' affirm 
this, and there is some ground for thinking that manus injectio took 
place out of court, and that the debtor was adjudged to the creditor by 
the magistrate subsequently. 
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portionate share of his debt from one of several 
sponsors. Similarly, manus injectio pura {i.e. in cases 
other than where given against pro judicatis) was 
granted under the lex Furia testamentaria against 
legatees who received more than 1000 asses from a 
testator, and by the lex Marcia against usurers who 
had exacted interest on a loan. If manus injectio 
had continued as a mere form of execution, it is ex- 
tremely unlihely that so barbarous a remedy (even as 
modified by the lexPoetelia^)'wo\ijdi have been extended 
to cases not already covered by it, and it is almost 
inconceivable that a legislative body should have been 
at once so humane as to come to the assistance of the 
sponsor whose bad bargain had placed him in an 
unlucky position, but in no sort of vital danger, and 
yet so heartless as to find a remedy for him by sub- 
jecting the other party to one of the most savage legal 
institutions on record. Moreover, Gaius expressly 
states that after the lex Vallia every person so sued 
{cum quibus per manus injectionem agebatur) could 
resist arrest and personally defend the action, except 
the judgment debtor and the principal indebted to his 
sponsor. The irresistible conclusion, therefore, is that 
in its developed form manus injectio was a remedy 
of two different kinds. If the debtor had no defence 
and could not satisfy the creditor, it was execution ; 
if he had a defence manus injectio led to a legis actio 
tried before a judex, the action being defended by the 
debtor in person in all save the two excepted cases. 

(e) Pignoris capio. 

The legis actio per pignoris capionem almost cer- 
tainly never amounted to an action in the ordinary 
sense, i.e. a means of obtaining a trial before a judex. 

1 P. 445. 



396 


ROMAN PRIVATE LAW 


PART 


As described by Gaius (though it was obsolete ia his 
time), pignoris capio was execution, not on the debtor’s 
person, but upon his property, the nearest English 
term being ‘ distress Gaius says it was employed 
in some cases by custom, in others by statute.^ By 
custom, pignoris capio was granted to soldiers against 
the persons liable to provide either their pay (oes 
militare), or money to buy a horse {aes equestre), or 
money to buy fodder for the horse {aes hordiarium). 
By statute, the remedy lay, in default of payment, 
against (i.) the purchaser of a victim for sacrifice ; 
and (ii.) the hirer of a beast of burden (jumentum), 
which had been let to him to raise money for an ofiering 
to Jupiter Dapalis, which money had not been paid. 
Further, the censor allowed a farmer of the public 
revenue (publicanus) to use pignoris capio against 
persons who failed to pay their taxes. 

Since, in all these cases, the person who made the 
distress had to use a set form of words {certis verbis 
pignus capiebatur), Gaius says the proceeding was 
generally considered a form of legis actio ; but that 
others thought that it was not so, being performed in 
the absence of the praetor and often of the other party, 
whereas a legis actio proper took place in the presence 
both of the praetor and the defendant ; ^ and, further, 
because pignoris capio could be made even on a dies 
nefastus, when a legis actio was impossible. 

It will be noticed that pignoris capio means liter- 
ally ‘ the taking of a pledge,’ i.e. security for payment, 
and Gaius does not state what was to happen on 
failure of payment. Possibly the pledge thereupon 

^ I.e. the XII Tables. 

* A statement which supports the theory that the developed form 
of manus injectio took place in Court. 
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became tbe absolute property of the distrainor, i.e, 
free from any right on the part of the debtor to re- 
deem the pledge by subsequent payment. But it is 
possible that, where the debtor disputed his liability, 
the distrainor applied to the magistrate for a judge to 
decide the case, in which case pignoris capio might 
lead to a legis actio in the other sense ; and inasmuch 
as the act necessarily took place out of Court, the 
objections, which Gaius mentions, would not have 
much weight ; for the application to the magistrate 
for the appointment of a judex, to which the plaintifi 
was entitled by his extra-judicial legis actio, could be 
made on a subsequent dies fastus, and in the presence 
of all parties. This conjecture is ingenious, but the 
probability is that pignoris capio was given in these 
cases because there was no other remedy.^ The cases 
given affect the State or the State religion, and, 
since there could be no action against the State, hence 
pignoris capio was permitted. The two cases affecting 
religion are informal contracts which could not have 
formed a basis for an action in early law.* 


Subsect. 2. The Formulary System 

(a) The introduction of the system. 

The chief defects of the legis actio system were as 
follows — 

(i.) Its extreme technicality {nimia subtilitas) : a 
litigant, however strong the merits of his case might 
be, failed altogether by making even the slightest 
mistake in procedure. It was, as Gaius points out,® 
necessary for him to keep exactly within the terms of 

^ See Buckland, pp. 620-621. 

2 G. iv. 32. ® G. iv. 11. . 
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the law which gave him the right he was asserting ; 
so, if the precise legal right were to proceed against 
another for cutting down trees (arbor es), the plaintifi 
who sued a man for cutting down his vines (vites) 
failed, if he so termed them in his pleading. The 
jurists held that vines came within the words of the 
XII Tables, which gave the action de arboribus succisis ; 
but the letter of the law must be adhered to, and to 
claim successfully the benefit of the interpretation, 
vites must be described as arbores. 

(ii.) Once the solemn words of the legis actio had 
been pronounced in jure, and the issue between the 
parties so formulated, the proceedings reached what 
was called litis contestatio,^ which had the effect of 
wholly destroying the plaintiff’s original right of 
action ; thenceforth he could rely solely on his new 
right, that the trial should be undertaken by a judex, 
and the defendant, if in the wrong, condemned. From 
this it followed that failure to keep within the letter 
of the law during the procedure in jure, meant not 
only that the particular action must fail, but that the 
right to sue at all had gone for ever. The original 
right was extinguished by litis contestatio, and the new 
right to have a trial failed, being based on a defective 
legis actio. 

(iii.) The system was incapable of adequate expan- 
sion. In theory no right could be enforced by a legis 
actio unless it came within the letter of some existing 
law ; and though the early jurists did something to 
remedy this, it was, obviously, only possible by inter- 
pretation to deal with cases that were in some sense 
analogous ; so that no right which was substantially 
a new right could obtain any sort of recognition, 

1 Cf. tho English term ‘ joinder of issue ’. 
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however much such recognition might be desirable, 
having regard to the increasing complexity of affairs. 

Hence, Gains says, legis actiones were, save in two 
cases, abolished by the lex Aebutia and two leges Juliae, 
in favour of litigation by certain forms of words or 
formulae, per concepta verba, id est per formulas, and 
he states that the excepted cases were damnum in- 
fectwn and cases before the centumviri. This is a 
somewhat bare account of a lengthy and interesting 
development. 

The essence of a proceeding by legis actio was that 
by means of the words and acts of a legis actio an 
issue was arrived at before the praetor (injure), which 
the plaintiff was entitled to have tried, in judicio, 
by a judex. In the formulary period the distinction 
between in jure and in judicio remained, but litis 
contestatio was reached, and the subsequent judicium 
obtained, not because the forms of a legis actio had 
been complied with, but because of a formula, selected 
from among those set out in the praetorian edict, and 
perhaps modified by the praetor to suit the particular 
case (concepta verba), naming a judex, and briefly 
describing the point to be tried, and the allegations of 
the parties. In other words, the trial arose on grounds 
set forward by the praetor and embodied in a formula 
set out in the edict. 

The most probable theory with regard to the source 
of this second system of procedure is, that it was 
originated by the praetor peregrinus in relation to 
foreigners. A suit by legis actio was a judicium 
legitimum, and, as such, only available for and against 
Homan citizens. When, therefore, the praetor pere- 
grinus (242 B.c.) began to evolve his rules drawn from 
jus gentium for cases where one or both parties were 



400 


ROMAN PRIVATE LAW 


PART 


peregrini, it was necessary for him to find some pro- 
cedure by wbich tbe actions could be tried. He 
might, of course, by virtue of his imperium, have 
anticipated the later extraordinaria judicia by trying 
the case outright himself. A more obvious and con- 
servative course, however, was adopted ; for, model- 
ling his procedure on that of the praetor urbanus, the 
praetor peregrinus appointed, not, it is true, a single 
judge, as was usual jus civile, but several recupera- 
tores to try the issue ; which, as it could not rest on 
any lex, the praetor, on his own authority, defined for 
them at the time of their appointment. If, after 
hearing the evidence, the judges held that the facts 
alleged by the plaintiff {e.g. that he had been struck 
without cause by the defendant) were proved, the 
defendant was to be condemned, otherwise he was to 
be acquitted. The order appointing the judges, and 
stating the issue for them to try, was soon termed the 
formula, being drawn up in accordance with the set 
forms {concepta verba) which the praetor had announced 
in his edict, and a trial conducted in this way was 
known as a judicium imperio continens (resting on the 
authority of the praetor), as distinguished from a 
judicium legitimum, i.e. one for citizens, and resting 
on a lex. 

The obvious advantage of starting an action by a 
simple formula, capable of adaptation to any set of 
circumstances, must have been apparent enough to 
the praetor urbanus, and would probably have been 
adopted in his court at a much earlier stage than it 
was but for the fact that such a course would have 
produced strong opposition from the Pontifical Col- 
lege, who had always been closely associated with the 
earlier procedure. In the end, however, legislation 
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was resorted to, with the result, as Gaius says, that 
the legis actio system became displaced by its more 
scientific rival. The first lex,^ the lex Aebutia (about 
149-126 B.C.), allowed litigants before the praetor 
urbanus to proceed at their option either by means 
of a legis actio or by formula. So that thenceforth a 
judicium, even though produced by formula only, 
might be a judicium legitimum, provided the other 
requirements of such a trial (viz. that there was one 
judex only, that the parties were citizens, and that the 
trial took place within the first milestone from Rome) 
were satisfied. The first lex Julia ^ abolished the 
alternative procedure, and made action by formula 
compulsory in all cases, except those before the 
centumviri and damnum infectum, while the second 
lex Julia made the same reform for municipalities 
outside Rome. 

After the leges Juliae, therefore, the formulary 
system was absolutely established, save in the two 
cases mentioned by Gaius, and save in what is called 
the praetor’s ‘ voluntary jurisdiction ’. The legis 
actio survived in centumviral cases {i.e. all cases of 
quiritary right) because, there being already a court 
{i.e. the centumviri) to try such actions, it would be un- 
necessary and improper for the praetor to appoint a 
judex or devise a formula ; and actions were still tried 
by sacramentum before the centumviri as late as 
Diocletian. In the other two cases ^ the appointment 
of a judex and the use of formulae were also unneces- 
sary. Damnum infectum, under the legis actio system, 
secured protection to a person threatened with damage 

^ There is no certainty about the actual provisions of any of the 
three laws. See generally on the subject Wlassak, Processgesetze. 

^ Both were probably passed about 17 b.c. 

^ I.e. damnum infectum and the voluntary jurisdiction. 

2d 
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by means of pignoris capio,^ so that it usually did not 
involve any trial. Hence a formula was not required 
and damnum infectum in theory survived as a legis 
actio ; though, as Uaius says, no one thought of pro- 
ceeding in this way in his time (when the formulary 
system was in full vigour), for it was infinitely better 
to require the person from whose property danger was 
feared to enter into a stipulation before the praetor. 
Finally, the ‘ voluntary jurisdiction ’ of the praetor, 
which chiefly consisted in being present at adoptions, 
manumissions, emancipations, and in jure cessio 
generally, never involved a real trial. In all these 
cases of fictitious lawsuits one party admitted the 
right of the other in jure, and there the proceedings 
came to an end. As in damnum infectum, therefore, 
since there was no trial, there could be neither a. judex 
nor a formula ; and therefore the legis actio procedure 
survived here also, long after the formulary system 
had become the sole means of trying ordinary actions. 

(6) The development of the formula. 

It has been stated already that there was nothing 
revolutionary in the praetorian reforms, and it is not 
to be supposed that, capable as the formula was of 
securing a trial for a violation of any sort of right, 
the praetor granted such remedy without discrimina- 
tion. At flrst, -probably, the formula existed (so far 
as the praetor urbanus was concerned) as a novel 
means of enforcing a right already recognised by the 
civil law ; as time went on and the reasonable nature 
of the institutions of the jus gentium, as administered 
by the praetor peregrinus, came to be appreciated at 
their true value, new remedies, based upon this law, 
might be announced by the praetor urbanus in his 

^ This suggestion is hardly supported by evidence. 
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edict upon whict tlie formulae depended. But so 
tentatively was tlie work of reform undertaken tkat 
the praetor, when a new set of facts came up for 
decision, would only grant a formula on the fictitious 
assumption that certain facts, which were not present, 
really existed, and that, therefore, a right already 
■ recognised by jus civile had been infringed. Thus a 
bonorum possessor and the purchaser of a dead banlr- 
rupt’s estate {bonorum emptor) sued on the fiction {ficto 
se Jierede) that the former was the heir at jus civile of 
the deceased, the latter of the bankrupt. The actio 
Publiciana was of the same nature, the fiction being 
that the plaintiff had held for the period of usucapion. 
So too the false assumption might be that a peregrinus 
was a Roman citizen {e.g. to enable him to sue or be 
sued by the actio furti'^), or that a capite minutus {e.g. 
a person adrogated) was in fact sui juris, so that his 
creditors might sue. Later the praetor, feeling more 
certain of his ground, proceeded directly,® by virtue 
of his imperium, to grant an action {in factum concepta), 
where there was no civil remedy, without resorting 
to any fiction. Another means, besides fictions, by 
which procedure was developed, was the actio per 
sponsionem, which began within the legis actio system 
owing to the introduction of legis actio per condic- 
tionem by the lex Silia. The actio per sponsionem 
depended on a bet, which the parties entered into in 
order to enable the ownership of the thing to be de- 
termined incidentally. On the bet a condictio could 
be drafted, and, as in the sacramentum, the decision 
incidentally determined the disputed question of 
ownership. Smce the bet was merely intended to 
enable this, the real question, to be tried, it was not 

1 G. iv. 37. ® t-e- without resorting to a fiction in any sense. 
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within the contemplation of the parties that it should 
be really paid ; . the sponsio, therefore, was called 
praejudicialis, as distinguished from the wager in the 
condictio which was paid, and therefore called poenalis. 
In the developed law, however, a formula petitoria 
was devised, whereby the dispute as to ownership 
could be directly submitted to the judge. ‘ If it 
appears that A is owner, then, unless B restores the 
object in dispute, C9ndemn him in a money payment.’ 
This formula is the most common example of the actio 
arhitraria. There was an arhitrium or alternative 
because, if the plaintiff succeeded, the defendant might 
elect, under the terms of the condemnatio, either to 
return the thing or to be condemned to pay the sum 
at which the plaintiff on oath {jusjurandum in litem) 
estimated its value. 

But the development of the formula is important 
not merely in itself, but for the change worked through 
the formula in the legal system itself. Like the writ 
system, which was the making of the English common 
law, the formulary system was the foundation of 
Roman law, and in both cases the substantive law 
was built up through the instrumentality of procedure. 
The praetor’s control over the formula was absolute ; 
he could refuse an action where one lay at civil law, 
and in this way he in fact got rid of what was obsolete 
in the old jus civile ; or he could grant the action, but 
defeat it by putting in some defence, like that of fraud, 
which the quickened conscience of the people felt to 
be desirable ; and, by granting actions where none 
lay at civil law, he could meet the needs of social 
development. All this too was only achieved after 
careful trial and experiment ; the development of 
the law was kept in constant touch with experience. 
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by men of the highest ability, who had no thought 
but to fashion the law into as perfect an instrument of 
justice as they could devise. 

(c) Procedure under the formulary system. 

In order to obtain the formula the plaintiff had 
to summon the defendant before the praetor {in jus 
vocatio). If the defendant failed to obey the summons, 
or to come to terms with the plaintiff, or to furnish a 
vindex to answer for him, the praetor provided a 
penalty in his edict (G. iv. 46), or the plaintiff could 
bring him by force before the magistrate, and if the 
defendant lay concealed to avoid summons, the praetor 
gave the plaintiff possession of his estate, with a right 
of sale as a last resort. 

If the hearing in jure could not be finished on the 
day of appearance, the defendant had to enter into 
recognisances (vadimonium), i.e. to promise, in answer 
to a stipulation, to appear on the day appointed. 
When the defendant was only required to do this, the 
vadimonium was purum ; but in certain cases he had 
to be supported by sureties. The plaintiff, having 
got the defendant before the Court, proceeded to 
state his claim, and asked for a formula from among 
those usually set forth in the edict that seemed to fit 
his case. If the praetor were satisfied, the formula 
would be granted. First came the appointment of the 
judex {nominatio judicis) from the album judicum as 
before, followed by the terms of the formula, composed 
with great care, for the instruction of the judge. The 
proceedings had now reached the very important 
stage of litis contestatio or joinder of issue, probably 
so called because under the actio system, after 
the formulation of the claims of the parties in appropri- 
ate certa verba, the litigants seemed to have made an 
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appeal to their witnesses in Court to bear witness to 
the verity of their claims, a feature which might 
perhaps be present here too. In certain cases there 
might be an arbiter instead of a judge, perhaps where 
the matter was one that required special knowledge, 
and in others there might be recuperatores even for 
cives. The next stage took place, after an interval, 
before the judex, who was directed, usually, to con- 
demn or absolve the defendant, according to his 
findings under the directions in the formula. Con- 
demnation was in money ; there was no appeal, but 
in certain cases there might be relief by the praetorian 
restitutio in integrum. Execution was not now in 
the form of the old manus injectio. If after thirty 
days the judgment was not satisfied the actio judicati'^ 
lay to recover double damages, to secure the recovery 
of which a surety was required to give the necessary 
satisdatio (personal security) in case of an attempt to 
prove that the judgment was in some respect defective. 
The creditor could still, under the sanction of the 
praetor, march his debtor home as before, and make 
him work off the debt, but the infliction of cruel 
punishments, or of death, or sale into slavery had all 
disappeared.* Shorn of its advantages, the method 
of personal seizure could not have been attractive, 
and so the praetor introduced, as an alternative, 
execution on the debtor’s property called honorum 
venditio, which will be explained later. 

(d) The formula. 

The chief parts of the formula will be considered 
shortly : 

An action on a judgment in duplum against a defendant who 
denied liability and leading up to execution, i.e. vendiiio honorum {infra, 
p. 445), could be foxinded on it. ^ Lex Poetelia, p. 445. 
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(i.) Nominatiojudicis, ‘ Let Titius be judge ’ {Titius 
judex esto), invariably found ; tte judge had no option 
but-to act. 

(ii. ) Praescriptio, where needed, came next. Its pur- 
pose might be — (a) pro actore to protect the plaintiff by 
narrowing down his claim ; e.g. where money lent was 
payable in a series of instalments of which some only 
were due. This was effected by mserting, Ea res 
agatur cujus rei dies fuit, thus limiting the claim to 
what was due at the moment only. (6) pro reo, hi the 
interests of the defendant. Thus A, as the heir of 
Balbus, claims a slave from B, and B claims likewise 
that he is the heir of Balbus, not A. It is not desir- 
able that the question of the inheritance should be 
thus incidentally decided. B accordmgly has a prae- 
scriptio inserted to the effect that the action is not 
to be decided if to do so would prejudice the question 
of the right to the inheritance, as in this case it does. 
This forces A to bring his liereditatis petitio first to 
decide the question of heirship. In later law the prae~ 
scriptio pro reo was replaced by the exceptio. 

(iii.) Demonstratio. Gains says it was the part of 
the formula which set forth at the outset, not the 
claim, but the facts out of which the claim arose. It 
was not an essential part of every formula, but seems 
to have been used in certain actions m personam, but 
it is not clear which. Gaius’s example is, ‘ Whereas 
Aulus Agerius (the plaintiff is always so designated 
in examples of formulae from the verb agere, to sue) 
sold (or deposited) a slave with Numerius Negidus (the 
designation of the defendant, from negare, to deny) ’. 
A mistake in the demonstratio was not vital ; either 
an adjustment was possible, or the action could be 
brought again with the facts correctly described. 



4o8 


ROMAN PRIVATE LAW 


PART 


(iv.) The intentio was the clause of the formula 
which contained the plaintiff’s statement of claim, 
and in the intentio the plaintiff either alleged a civil 
law right (when the intentio was in jus co7icepta) or a 
state of facts which the praetor considered ought, 
in equity, to constitute a right {in factum concepta). 
The word paret is usually the mark of this clause which, 
in addition to the nomination of the judex, was the 
one thing absolutely necessary in every action ; for, 
obviously, there can be no suit without a statement of 
claim. Sometimes the formula might consist solely 
of the judge’s nomination and the intentio ; e.g. where 
some preliminary issue had to be determmed, such as 
whether a given person was a freedman or not; a 
question of fact which, since it involved no liability 
on the part of any third person, did not require a 
condemnatio. It was the intentio that gave the clue 
to the nature of the action, whether it was in rem or 
in personam ; stricti juris or bonae jidei ; in jus 
concepta or in factum concepta ; for a cerium or an 
incertum. 

(v.) Exceptio. This was a special defence raised 
immediately after the intentio. If the defence was 
a denial of the plaintiff’s claim, no exceptio was needed. 
But if the plaintiff admitted the validity of the claim, 
but nevertheless alleged certain circumstances in his 
favour, which on grounds of equity or otherwise en- 
titled him to be absolved, such special defences had 
to be raised by way of exceptio. Some exceptiones 
rested on enactments of one kind or another, e.g. the 
exceptio S.C. Macedoniani, where money had been lent 
to a filiusfamilias ; others might be based on the prae- 
torian edict, which was more usually the case, like the 

^ It was also unnecessary in a condictio certi. 
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exceptio doli ; these were mainly equitable in char- 
acter. In form it began with nisi, si non, etc. If, 
for instance, A is claiming 10 lent to B, the judge will 
be directed to condemn, if the loan is proved, unless 
it appears that B was a filiusfamilias {exceptio S.C. 
Macedoniani), or that the money had not in fact been 
handed over {exceptio non numeratae pecuniae). Equit- 
able exceptiones need not be pleaded m bonae-jidei 
actions on account of the words ex fide bona which 
appeared in the formula and permitted the judge to 
take such matters into account in his sententia ; but 
they had to be expressly pleaded in stricti juris actions, 
while those resting on enactment had always to be 
pleaded. 

To the exceptio there might be a replicatio (reply) 
inserted for the plaintifi’s benefit, which, if proved, 
destroyed the force of the exceptio. A, e.g., claims 
50 aurei from B, who pleads the exceptio pacti de non 
petendo (a pact not to sue). A, by replicatio, alleges 
that subsequently B agreed to pay {replicatio pacti 
de petendo). A duplicatio might reply to this. 

Exceptions were either peremptoriae (or perpetuae) 
which would invariably defeat the action, e.g. the 
exceptio doli, and those based on statute ; or dila- 
toriae (or temporales) which sufficed to defeat the 
action at the time only, e.g. if money due under a 
condition was claimed before the condition had been 
satisfied. 

(vi.) Condemnatio, which appeared in nearly every 
case, but never alone, was the clause which em- 
powered the judge to condemn or absolve according 
to whether the plaintiff proved his case or not. The 
condemnatio was certa where, the claim being for a 
liquidated amount {e.g. 60 aurei), the judge was told 
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to condemiL in tiat amoimt ; ^ it -pras mcerta where 
the damages were left to the judge ; and his right to 
assess' damages in the latter case might be unfettered 
{e.g. Quanii homo est, tantam fecuniahi . , . con- 
demm), or such right might be limited by the formula 
{taxatio), e.g. ‘ condemn in what you consider the value, 
but not beyond [durntaxai) ten thousand sesterces’ ; in 
which case the condernnatio was incerta cum taxatione. 
The condemnation clause (whether certa or incerta) 
was always framed ‘so as to authorise the ultimate 
judgment being given for a sum of money. Hence 
specific performance or restitution could not be decreed 
in an action for the recovery of corporeal property : 
judex no7i i-psam rem condemnat eurn cum quo actum est, 
sicui olim fieri solebat, sed aestimata. re pecuniam eurn 
condemnat (G. iv. 48). But specific restitution was 
practically obtained by means of the clausula arbi- 
traria, which directed the judex to order specific 
restitution, and to condemn only if this was not 
obeyed. The plaintiff was thereupon required to 
asse.ss the value of the thing on oath (jusjurandum in 
litem) and the defendant was condemned to pay the 
sum as assessed. Gains seems to imply {sicut olim) 
that under the legis actio system specific restitution 
could be ordered. 

(vii.) The adjudicatio only occurred in place of the 
condernnatio in the case of judida divisoria (partition 
suits), and was the clause which enabled the judge 
to divide the property among the various parties to 
the suit {e.g. co-heirs). The form given by Gains is 
Quantum adjudicari oportet, judex Titio adjudicate. 
Since it rarely happens that property can be divided 
with absolute equality, the adjudicatio might be 

^ If he gave more, litem suam fecit. 
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combined witb a condemnatio empowering the judge 
to order those persons who obtained more than their 
fair share to pay monetary compensation to the 
others. 

{d) Litis contestation the trial, appeals. 

When the formula was complete and delivered to 
the parties by the magistrate, litis contestatio took 
place, and the proceedings in jure came to an end. 
Litis contestatio had the following effects ; 

(i.) If the proceedings took the form of & judicium 
legitimum in personam alleging a civil law right, ^ litis 
contestatio operated as novatio necessaria ; the plaintiff’s 
right of action was at an end and replaced by his right, 
if the trial ended in his favour, that the defendant 
should be condemned. This effect, however, was not 
produced by a judicium imperio continens, or by a 
judicium legitimum if in rem, or if the issue were 
purely one of fact.^ In these cases the plaintiff might 
bring a fresh action, but if the former action had really 
covered the same point, the defendant could defeat 
it by means of exceptio rei judicatae, ml in judicium 
deductae ; ® so that the maxim de eadem re bis experiri 
non licet was absolutely true in the first class of cases, 
relatively in the second. Whether the exceptio re- 
ferred to in Gains is one, or really two separate ones, 
is not clear. 

(ii.) In a judicium stricti juris the value of the 
property in question was ascertained at this stage, 
instead of at the date of the judgment, which was the 
case where the judicium was bonae fidei. 

(iii.) In all cases the thing in dispute became res 
litigiosa, and could not be alienated. 

^ Formula hi jus concepia. ^ In factum concepUi, 

SQ.m. 181 . - 
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(iv.) Thenceforth the action was good against heirs, 
even though originally it could not have been brought 
against them {e.g. actio injuriarum). 

(v.) In cases of delict, where the heir was suable so 
far as enriched, the question was determined at this 
momenta 

(vi.) The action became a lis pendens, and so 
stopped prescription ; i.e. the plaintiff could no longer 
be barred, because he, failed to bring his action in due 
time ; e.g. if an action had to be brought within a year, 
and was so brought, it could continue to judgment 
though the year had expired. 

(vii.) From this moment the defendant, if he 
subsequently failed, was bound in stricta judicia to 
account to the plaintifi for all profits or fruits arisiag 
from the object in dispute, and became liable, whether 
originally so bound or not, for exacta diligentia in the 
custody of such object. 

(viii.) The Proculians held that in an action stricti 
juris the liability of the defendant was determined 
at the moment of litis contestatio, and that if he proved, 
at the trial, to have been in the wrong then, no sub- 
sequent event, e.g. the accidental destruction of the 
object, or even payment of everything due, could 
save him from condemnation. The Sabinians adopted 
the opposite and more lenient view, on the maxim 
omnia judicia esse ahsolutoria, and their opinion was 
subsequently confirmed.^ 

(ix.) Usucapio was not interrupted, but prescription 
was ; this was of no importance, as the decision would 
go as the facts stood at litis contestatio. 

In certain cases the proceedings might never get 
beyond the hearing in jure. This would be the case — 

^ Poste, p. 400. ^ J. iv. 12. 2. 
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(i.) Where the object was to obtain security rather 
than redress ; e.g. the defendant was required to enter 
into a stipulation to indemnify the plaintiff in respect 
of apprehended damage. 

(ii.) Where, in lieu of evidence, the matter was 
decided by the oath of the parties. This could 
always be done formally by agreement of the parties, 
in which case one had to tender an oath {jusjurandum) 
to the other, and, if accepted, the matter was con- 
cluded. If, e.g., the plaintiff tendered an oath to 
the defendant requiring him to swear that he was 
not liable, and the defendant accepted the challenge, 
such oath was final and, the case ending, no trial was 
required. In certain cases {e.g. actio furti) the plaintiff 
> had the right to require the defendant to make oath, 
when the defendant might retort by demanding that 
the plaintiff should swear to his own hona Jides {de 
calumnia jurare) ; or the defendant might, instead of 
taking the oath himself, require the plaintiff to swear 
to the justice of his claim, and if the plaintiff refused 
the praetor would not grant a trial.^ 

(iii.) A trial was unnecessary where the defendant 
admitted his liability before the praetor {confessio in 
jure). 

(iv.) Sometimes a plaintiff, before asking for a 
formula, might ask a possible defendant for in- 
formation {interrogatio in jure), e.g. whether the de- 
fendant was the heir of Balbus, against whose estate 
the plaintiff had a claim. If the answer was in the 
negative, there would be no point in proceeding with 
the action. 

The subsequent trial (judicium) * took place on a 
day fixed by the praetor or the judge himself. The 
1 See Roby, ii. 304-397. ^ Ib. 407-419. 
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trial was public, the parties appeared personally or 
by agents,^ and, in important cases, might have their 
cause pleaded by orators who, at first, acted gratuit- 
ously. Evidence 'was taken on oath, and, in lieu of 
evidence, the parties might agree that one should 
tender the other an oath, as before the praetor, or 
the judge might himself suggest this method. EinaUy, 
judgment was pronounced, which might be inter- 
locutory or final. An example of an interlocutory 
judgment would be where A sues B in respect of a 
contract made by B’s slave C. The judge first 
ascertains whether B has benefited by the contract. 
If the benefit amounts to the whole sum due the judg- 
ment is final. Otherwise it is interlocutory, for the 
judge proceeds to inquire whether the slave has a 
peculium, and gives a final judgment on that footing. 

The judgment was technically called sententia, i.e. 
the opinion of the private individual on the facts, 
as distinguished from a decretum on the part of a 
magistrate ; and once the sententia had been given 
the judex was functus officio, i.e. he had no power to 
vary or discharge his decision.® 

Appeals. — Under the formulary system there was 
no right of appeal from the sententia of a judge, though 
in exceptional cases the judgment might be, in effect, 
annulled by the praetor granting in integrum restitutio. 
The system of appeals may have been applied to pro- 
ceedings by formula towards the end of that regime, 
but there is no evidence of this. 


^ See Eoby, ii. 422. 

® For modes of executing a judgment vide infra, p. 444. 
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Subsect. 3, The System of Cognitio extraordiuaria^ 

Though the fact was unperceived by Gaius, the 
way had been prepared for the downfall of the formu- 
lary system when Hadrian finally deprived the 
praetorian edict of its former effect. For the whole 
procedure by way of formula depended upon the 
authority of the praetor, and when it was no longer 
possible for Homan law to keep pace with the needs 
of the times by means of the edict, the formula, which 
had no real existence apart from it, could hardly 
escape from becoming as technical and stereotyped 
as the legis actiones which it had replaced. It is not 
surprising, therefore, to find that by another gradual 
development, the formulary system was overturned 
in favour of a procedure under which the time- 
honoured distinction between proceedings in jure and 
in judicio entirely disappeared, the trial being con- 
ducted throughout before a State official. 

Even under the older system the public mind had 
become familiar with the idea that the magistrate 
might, as in modern times, dispose of the whole 
matter ; for this was, in fact, the case not only in the 
instances above mentioned, where for some reason the 
cause came to an end before the praetor, but whenever 
the praetor acted extra ordinem, i.e. outside the regular 
procedure, as he might. This would usually be with 
respect to administrative, not judicial matters, e.g. by 
interdict,^ where the public interest was involved, 
e.g. questions concerning temples, roads, burial- 
grounds, restitutio in integrum, missio in possessionem, 
and the like. But under the Empire this was ex- 
tended to judicial and quasi- judicial functions, e.g. 

^ I.e. extra ordinem judiciorum privatorum. ^ P . 434. 
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the praetor fideicommissarius, who enforced jidei- 
commissa ; the praetor tutelaris, who appointed and 
removed tutors ; and there were other cases. 

Further, from the establishment of the Empire, 
whenever the Emperor himself decided a case, the 
procedure was extra ordinem. The first general change 
was in the provinces — ^probably in the Imperial pro- 
vinces at first, followed by the others — the change being 
complete probably before the end of the classical age. 
The Constitution of Diocletian, a.d. 294, did not in- 
augurate the change in the provinces, but simply 
directed provincial governors to hear the case them- 
selves, except in unimportant cases where there might 
be a delegation to & judex pedaneus (not to be confused 
with the unus judex), who seems to have been an 
oflEcial judge of some sort. This was merely a direc- 
tion to greater diligence on the part of the praeses, not 
the origin of a new institution. It is probable that 
the ordo with its formula had been superseded even 
in Rome some time earlier, for Diocletian had re- 
organised the whole Empire, making a provincia the 
unit of administration, Italy itself being divided into 
seventeen provinces; and the term provincial governors 
must be understood as affected by this change.’^ 

The system of extraordinaria cognitio as developed 
under Justinian was as follows : In the first place, it 
was no longer requisite or proper for the plaintiff 
personally to secure the attendance of the other party 
before the magistrate. The magistrate himself sum- 
moned the defendant to appear on the plaintiff’s 
written petition {libellus conventionis), and this request 
was served by the magistrate’s agent, who might 

^ Juris formulae, aucupalione syllahartim insidianies, cunctorum 
actibus radicitus amputentur (Cod. ii. 58. 1). 
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arrest the defendant if he refused to undertake to 
appear {cautio judicio sisti). The libellus conventionis 
was very like the intentio of the formulary system, 
and the modern statement of claim, since it set forth 
in a succinct manner the nature of the plaintifi’s right 
and the circumstances attending its alleged violation. 
It had to be signed by the plaintiff or his agent, and, 
in addition, the plaintiff undertook, by a cautio (which, 
like the libellus conventionis, was registered in the 
acta), to pursue his action and to pay the costs of the 
defendant if unsuccessful. The statement of defence 
which the defendant was called upon to put in, in 
answer, was called the libellus contradictionis. The 
whole trial took place before the same magistrate, 
before whom the parties appeared on the appointed 
day and pleaded their cases. A confessio injure might 
take place, in which case judgment followed at once. 
An interrogatio might be put in at any stage, and the 
plaintiff might require an oath from the defendant, 
even against his will, not only in exceptional but in 
all cases, carrying with it the right of relatio as before. 
Litis contestatio still took place, viz. at the moment 
when the issue had been definitely arrived at, each 
party having sufficiently put forward the matters on 
which he relied ; but, although some of its ancient 
effects remained,^ litis contestatio no longer operated 
as novatio necessaria, and the exceptio rei in judicium 
deductae seems to disappear. 

Finally, after hearing the evidence and arguments, 
the magistrate settled the whole matter, no longer by 
a sententia, but by a decretum, by which any sort of 
order which the circumstances demanded could be 

1 E.g. it still prevented the plaintiff’s action being barred by lapse 
of time. 


2b 
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made, since the magistrate was no longer bound by 
a formula directing condemnation in a sum of money ; 
so, e.g., where the object of the action was the recovery 
of property, the magistrate might decree specific per- 
formance, i.e. actual restitution, in lieu of the old 
practice by way of formula petitoria ; in other words, 
the defendant no longer had the option, in such case, 
of either paying damages or restoring the object. 
There might be an appeal through a hierarchy of 
Courts to the Emperor himself. After final judgment 
there followed a period for its satisfaction, failing 
which execution followed. There was now no actio 
judicati or venditio bonorum. If the judgment were 
for some specific thing, officials were sent to seize it 
and make it over to the plaintiff. In the case of a 
sum of money, sufficient property belonging to the 
debtor was seized and later sold in satisfaction of it. 
In the case of insolvency the procedure was by dis- 
tr actio bonorum (infra). 


Section II. The Division of Actions 

Actions may be classified as follows : 

1 . In rem — in personam — mixed. 

An action in rem is one brought in respect of some 
res corporalis which the plaintiff claims against all 
the world, and of which the vindicatio rei is the t3rpe. 
The defendant is not mentioned in the intentio, but 
in the condemnatio. Such actions included claims to 
servitudes (actio confessoria), or to freedom from servi- 
tudes (actio negatoria). An action in personam is 
brought to enforce an obligation due only from the 
defendant. The defendant was named in the intentio, 
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and it was claimed in stricti juris actions that he ought 
{oportere) to give or do something for the plaintiffs 
A mixed action was regarded by Justinian as both 
real and personal, as it might result in the award of 
property and condemnation in a money sum ; the 
examples given are the actio familiae erciscundae 
(among co-heirs), the actio de communi dividundo 
(between partners), and the actio finium regundorum 
(between owners of adjoining estates).^ 

Prejudicial actions (praejudiciales), to determine 
a preliminary issue, e.g. whether a man was born free, 
seem, says Justinian, to be in rem, a remark which is 
important as denoting a change in the conception of 
the term in rem, and supplying to some extent the 
bridge between the application of the term to actions 
and the modern classification of rights in rem? 

2, Actiones civiles — actiones honorariae. 

Of the former the vindicatio and the condictio are 
examples, being founded on the civil law. The latter 
were those which arose by virtue of the praetor’s 
jurisdiction. 

An example of a praetorian real action is the 
actio Publiciana, which protected a person in posses- 
sion (which was about to become dominium by 
usucapion) by allowing the fiction that the period 
of usucapion was complete ; the bonitary orvner was 
completely protected by it, but the bona-fide possessor 
had no answer to the true owner, who could defeat 
him by the exceptio justi dominii. 

Examples of praetorian personal actions {in factum) 
are — (i.) actio de pecunia constituta, to enforce a con- 

^ A delict IS a violation of a ri/^ht in rem, but tbo obligation it gives 
rise to is a personal one. 

2 J. iv. 6. 20. ® J- 6. 13. 
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stiiutum ; (ii.) actio receptUia, wHch. was an action 
against a banker based on his undertaking [receptum) 
to pay someone else’s debt ; (iii.) de peculio ; ^ (iv.) 
the action to determine whether an oath had been 
taken, an juraverit. This lay where the procedure 
was by oath. If, e.g., the plaintifi swore that the 
money in dispute was due to him, and the defendant 
refused to pay, the praetor granted a new action, in 
which the question was no longer on the old issue, but 
whether or not the oath had been taken, (v.) Actio 
de alto corrupto, a penal action against anyone who 
tampered with the praetor’s alhumjudicum ; and (vi.) 
actions against freedmen or children who proceeded 
against their patron or ascendant without the praetor’s 
permission. In these the judge was to condemn if 
he found certain facts proved. 

3. Actio in jus concepta — actio in factum concepta.^ 

An action in jus concepta was where the intentio 

alleged a civil law right either alone, or as extended 
by the praetor by means of a modified intentio {actio 
utilis). An cbctio was in factum concepta when the 
intentio set out certain facts, which were clothed with 
a right by the edict only. 

4. Actio utilis — directa — in factum praescriptis 
verbis. 

Actio utilis . — The praetor, instead of introducing 
a new right by an actio in factum, might retain the 
formula applicable to a civil law right, or to an existing 
praetorian right, and modify it to suit the new facts. 
An action of this kind was called an utilis actio, i.e. 
an actio utilised to meet new cases ; the modification 

1 P. 341. 

^ This and the following division were closely connected wdth the 
formulary system, and of little interest in Justinian’s time. 
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mig ht, but need not, be by means of a fiction (lienee 
the actio jictitia, a form of iitilis actio). 

An actio directa, on the other hand, was where 
the intentio was unmodified, following exactly the 
words of the civil law or the edict. 

An actio utilis might obviously be founded not 
merely on an existing actio in jus, but on an actio in 
factum concepta. The praetor, e.g. grants in his edict 
an action {directa), because cejetain facts exist {in 
factum concepta), e.g. actio Serviana (to a farmer). 
Subsequently, finding it necessary to protect -other 
mortgagees besides farmers, he modifies the intentio 
and so creates a new {utilis) action {quasi-Serviana). 
Actions both in factum and utiles were praetorian. 
An actio in jus concepta might be either civil or 
praetorian, the former where the intentio was shaped 
on a civil law right, the latter where the intentio 
depended upon such right as modified by the praetor 
{actio utilis in jus concepta). Similarly, with an 
actio directa, it was civil where the intentio depended 
on statute or custom, praetorian when given in so 
many words by the edict.^ 

An actio praescriptis verbis or civilis in factum (the 
remedy on the innominate contracts) must be dis- 
tinguished from an ordinary actio in factum , for the 
former was an actio in factum civilis, with an intentio in 
jus concepta, the facts being set out there in place of a 
demonstratio. 

5 . Strictijuris — bonaefidei. 

An action strictijuris was one brought on a negotium 
stricti juris, e.g. a condictio brought on a stipulation, 
as opposed to an action founded on a honae-fidei 
negotium, e.g. contracts where the parties were bound 

^ See Sohm, pp. 271-276. 
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not necessarily to the exact performance of their 
engagements, but (as in all the consensual contracts) 
where it was the duty of the judex to determine what 
was fair and reasonable between them, and to give 
effect to what was fair and right between the parties, 
though not expressly authorised by the formula so 
to do. Hence the intentio in a honae-jidei actio never 
imposed a fixed limit upon the claim by naming a 
definite sum (ce/'to),,but was always general in its 
terms, i.e. mcerta {quidquid Balhum Seio dare facere 
oportet ex bona fide). 

The chief differences between these two classes of 
actions need to be noticed. 

(i.) The former arose on unilateral transactions, 
contractual and quasi-contr actual, while the latter 
were formulated in connection with bilateral obliga- 
tions of the same sort, both being in jus. 

(ii.) In the former the formula had to be strictly 
construed ; the judge could take account of nothing 
not contained in it. Hence defences must be ex- 
pressly pleaded by an exceptio, and if the defendant 
was liable upon the facts as they existed at litis con- 
testatio the judge had no option but to condemn. In 
bonae-fidei judicia the judge was permitted by the 
words ex fide bona to take into account any equitable 
defences, which accordingly need not be specially 
pleaded ; and if after litis cmtestatio the defendant 
had satisfied the claim the judge could absolve. The 
Sabinians urged against the Proculians that the more 
liberal rule should apply to all judicia, a view that 
prevailed {omnia judicia absolutoria). 

(iii.) Pacta adjecta (added) to a transaction were 
common in bonae-fidei judicia, and might be added to 
such stricta judicia as mutuum,axLdi later to stipulations. 
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(iv.) In stricta judicia interest and fruits were due 
from litis contestatio, but in bonae-fidei judicia from 
mora {i.e. the time of the defendant’s default). 

(v.) There could be no set-off (compensatio) in 
stricta judicia at first, but any counterclaim could 
be given effect to in honae-fidei judicia. 

6. Judicia legitima and imperio continentia. 

The former, says Gains, were between cives, before 
a single judex, the proceedings being held within one 
mile of Rome ; all others belonging to the latter 
class. The distinction was perhaps due to the lex 
Aebutia, and was material in various ways, for 
a woman needed the auctoritas of her tutor to be 
a party to a judicium, kgitimum, and death at once 
ended the proceedings, which under the lex Julia 
judicaria were also extinguished in eighteen months. 
The latter rested on the praetor’s imperium and 
ended with it. The distinction, which enjoyed signifi- 
cance only under the formulary system, died with 
it. Theodosius fixed thirty years from litis con- 
testatio, and Justinian substituted three years from 
the commencement of the proceedings, as the limit 
within which the proceeding in the action must be 
completed. 

7. Perpetuae — temporales. The terms are used in 
two senses, viz. : as denoting (i.) how long a right of 
action lasts ; (ii.) how long the action itself is allowed 
to continue. 

(i.) Originally all actions founded upon the civil 
law were perpetuae, for no lapse of time was sufficient 
to bar them ; praetorian actions, on the other hand, 
were usually temporales, and were lost if not brought 
within a year ; exceptionally, however, a praetorian 
action, if modelled on the civil law, might be perpetua, 
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e.g. that given to a boiwrum possessor and the actio 
furti manifesti. Conversely, even a civil law claim to 
specific property in the hands of another might he 
lost by the operation of usucapion ; and the querela 
inqfficiosi testamenti was expressly limited to five years. 
But the old distinction between actiones perpetuae 
{i.e. most civil law actions, those granted to praetorian 
successors, and the actio furti) and actiones temparales 
(i.e. most praetorian actions, the querela, and claims 
to specific property) continued down to the time of 
Constantine, who provided that forty (subsequently 
reduced to thirty) years’ delay should give rise to an 
exceptio in all real actions, and Theodosius extended, 
this thirty years’ limit to practically all perpetuae 
actiones. Under Justinian the same principle obtained, 
though very exceptionally an actio might still be 
perpetua, e.g. a vindicatio in libertatem. 

(ii.) The action itself^ was always temporalis, and, 
in the time of Gains, expired (if the action were not 
pursued to an end previously) in eighteen months if 
the judicium were legitimum, while if imperio continens 
it ended with the term of office of the magistrate who 
granted it. Under Justinian the action might ‘ sleep ’, 
with the consent of both parties, for forty years, 
otherwise it came to an end in three. 

8. Actions for the recovery of a thing— for a penalty 
— mixed. 

An action rei persequendae causa was a term which 
covered every action, whether real or personal, of 
which the object was redress merely, as distinguished 
from an action for redress and a penalty (mixed), or 
for a penalty merely. A vindicatio, actions on com- 
modatum, mandatum, societas, sale and hire, were all 

^ Unless extra ordinem, or before the centumviri. 
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rei persequendae causa. So, too, an action on a 
depositum, unless the case was one of depositum 
miserabile, when the action might be ‘ mixed as it 
would lie for double damages against a depositary, 
or his heir, if personally guilty of frauds Another 
instance of a mixed action in this sense was the actio 
vi honorum raptorum ; an action under the lex Aquilia 
might be rei persecutoria merely {e.g. if the defendant 
admitted liability, and the object had not been of 
greater value during the preceding period), or mixed, 
according to circumstances. The actio furti was 
purely penal (poenae persequendae causa), as in addi- 
tion to the damages recoverable the owner could get 
the thing itself by a separate action.® 

9. Actions in simplum, in duplum, in triplum vel 
in quadruplum.'^ 

An action was in simplum where the value of the 
object in dispute only was sued for, e.g. in the contract 
of sale ; in duplum for twice the value [e.g. actio furti 
nee manifesti, actio servi corrupti ) ; in triplum for 
thrice the value, e.g. where the plaintiff claimed in his 
libellus conventionis a greater sum than that due, so 
that the officer who served it {viator) claimed an 
excessive fee ; ® in quadruplum for four times the value, 
e.g. the actio furti manifesti and the actio quod metus 
causa. 

10. Actions to recover the whole of what is due — 
for less. 

1 J. iv. 6. 17. 

2 I.e. as distinguished from one regarded as partly real and partly 
personal, supra. 

» J. iv. 6. 18. 

® It win be observed that many of these divisions are ‘ cross divi- 
sions ’. 

® The viator was entitled to a fee (sportulae) in proportion to the 
value of the demand. 
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An action was. of cnnrse, normallT for tie wliole 
loss sustained, but, under esceptional cituumBtauces, 
tte plaintifi was allowed to recoTer part' ohIt, €.§. — 
(i.) in tie actio de pi/ralio tie fatier ox master was ohIt 
liable to pay tie wide debt of a son or slaTe wiere 
tie ppculiwji, after answering iis own daims, was 
sufficient ; (ii.) wiere an action lav against a husband 
for tie ios, or against' a person who had promiBed a 
gilt, or was brought by a person against his a.K-endant, 
patron, or partner ; tie defendant, in each 'CU'Se, could 
not be condemned beyond his means., i.e. tie con- 
demnation was not allowed to be of such an amount 
as to reduce him to acmal destitution d (in.) less 
might also be recovered by rea'Son of a set-ofi (com- 
pematio).^ 

IL Actions might also be regarded as based upon 
an obligation created by contract, quasi-contract, 
delict, or quasi-delict : but this division is not expressly 
made in the IvAiitvies. 

12. Lastly, an action might he either in respect of 
the defendant’s own ohligations (directa), or in respect 
of those created by means of his agent [actionm 
adjectUiae qualitatis).^ 


Section III. Gompensatio and Dednctio. 
Plus Petitio 

(a) Conipensaiio and dvductio. 

In England, if the defendant has no answer to the 
plaintiS’s claim but that he himself is owed by the 
plaintiS a greater, equal, or less sum, such plea can, 


^ The privilege of the defendant in .such case^ is called ienefidum 
eompelerdiae. ^ Infra. ^ P. 341. 
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as a rule, be raised by counterclaim : the defendant 
admits the case of the plaintiff, and tben, in the same 
action, sets up his own case, and, if he proves it, judg- 
ment follows for the difference between the two 
claims ; for the defendant, if the sum due to him on 
the whole transaction exceeds that due to the plaintiff ; 
othemdse for the plaintiff’, though not necessarily for 
the whole sum originally demanded. 

Much the same result was gradually arrived at 
among the Eomans by the doctrine of compensatio, 
which was defined as debiti et crediti inter se contributio. 
Accordmg to the civil law, if an obligation were 
created by some ncgotium stricti juris [e.g. a stipula- 
tion), and action were brought upon it, the plaintiff 
must succeed, although the defendant owed him an 
equal or greater amount on some other transaction. 
If, e.g., A promised B 600 aurei by stipulation, the 
unilateral obligation so imposed on A could not be 
met with a plea that B owed A 500 aurei for the pur- 
chase-money of a horse (emptio-venditio). The twm 
transactions were wholly unlilce, and each party must 
enforce his claim independently. A ncgotium bonae 
jidei, on the other hand, implied mutual obligations, 
i.e. obligationes ex eadem causa (from the same trans- 
action), and the judge was allowed, therefore, in such 
cases {i.e. in judieia bonae fidei), to ' set off ’ the 
mutual claims of the parties, if, in his discretion, he 
thought right, though there wns nothing in the formula 
expressly authorising him so to do except the words 
ex fide bona. In the case of a banlcer {argentarius) 
and of the purchaser of a baulcrupt’s estate {bonarum 
emptor) a different course prevailed : the formula 
itself was modified. If an argentarius sued a cus- 
tomer, the modification was in the intentio, and he 
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was said, therefore, to be compelled to allow for com- 
pensation {cogiiur cum compensatione agere), the m- 
tentio being framed as a demand for the balance only. 
The honorum emptor, on the other hand, when suing 
some person who, though indebted to the bankrupt 
(whom the plaintifi represented), had a claim against 
him, sued cum deductiom ; the intentio was for the full 
amoimt demanded, but the judge was instructed in 
the condemnatio to give judgment cum deductione, i.e. 
for the balance actually due.^ 

Marcus Aurelius seems to have provided that in 
stricta judicia a plaintiff could be met by the exceptio 
doU unless he allowed for the set-off, which, of course, 
must have arisen under a different transaction, but 
perhaps of the same kind. Failing to allow for the 
counterclaim probably meant the loss of the action by 
reason of the exceptio, though upon another view the 
exceptio operated only by way of reducing the con- 
demnatio, so that the balance could be recovered.^ 

Justinian abolished the difference between the 
procedure in bonae-fidei actions (where compensation 
was in the discretion of the judge) and in those stricti 
juris (where the exceptio doli had to be expressly 
inserted in jure), and allowed compensation in aU 
cases,® without any express plea, whatever the nature 
of the judicium, or of the action, save that — (a) the 
counterclaim must be easy of proof, and (/3) it could 
not be made at all in an action on a depositum,* or 
to recover land wrongfully occupied. 

1 G. iv. 63-65. For minor differences between the argentarius and 
bonorum emptor, see G. iv. 66-68. 

“ See Sohm, pp. 459-460. 

® Even ex dispari causa and in real actions. It is disputed whether 
Justinian was the first to bring these actions within the scope of the 
doctrine of ‘ set-off ’. ^ J. iv. 6. 30. 
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Justinian says that where the claims were easy of 
proof {compensationes quae aperto jure nituntur) the 
claims were automatically (ipso jure) reduced. But 
these words are not to be taken as meaning that 
the two claims extinguished one another (wholly or 
pro tanto) at the moment the ‘ set-ofi ’ arose ; but 
that the counterclaim could be taken into considera- 
tion by the judge, though not expressly admitted in 
the plaintiff’s Ubellus conventionis, and that such 
omission was not to be penalised in any way beyond 
the reduction of the claim by the amount of the set- 
ofi.i 

(b) Plus petitio. 

A plaintifi might in an action for a cerium claim 
too much — 

(i.) Re, as 500 aurei instead of five. 

(ii.) Tempore, as where he sued in March for a 
debt due in June. 

(iii.) Loco, as where the promise was to pay at 
Ephesus and the action was brought at Rome ; or 

(iv.) Causa, as where the promise was to give 
either fifty aurei or a slave, and the plaintiff sues only 
for one, so depriving the defendant of his option. 
Conversely, the plaintiS may claim too little. 

The effect, in the time of Gains, was as follows ; 
A mistake in the demonstratio was harmless (falsa 
demonstratione rem non perimi) ; ^ a mistake amount- 
ing to plus petitio, if made in the intentio,^ was fatal ; 
if, on the other hand, the plaintiff claimed less than 
his due, the intentio was so far good, but the balance 
could not be claimed in the same praetorship ; if 

^ Buoklancl, p. 700. ^ 6- iv. 58. 

3 Where the intentio was hicerla (qaidqmd paret) such a mistake 
was impossible. 
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it were so claimed, tlie defendant could raise the 
exceftio litis dividuae (that the plaintiS had no right 
to split up his demand). Plus -petitio in the cora- 
demnatio did no harm, for the defendant could get 
in integrum restitutio, but if the plaintili claimed less 
he lost the balance altogether. It was never fatal 
to claim, even in the intentio, one thing for another 
by mistake, e.g. ‘Eros’ instead of ‘Stichus’, for in 
the time of Gaius the plaintiff could bring a new 
action, and under Justinian the mistake could be 
corrected in the same proceeding. 

Even under the formulary system, however, rebef 
was given in respect of plus petitio loco, for a praetorian 
action could be I'jrought, called de eo quod certo loco 
dari oportet, by which on non-payment at a particular 
place the creditor could sue elsewhere, and the judg- 
ment would take into consideration any loss the debtor 
sustained by reason of the change of locality. Zeno 
provided — (a) that where the plus petitio was tempore 
the plaintiff might sue again, on payment of the 
defendant’s costs, and after waiting twice the time 
which would have been necessary otherwise ; and 
(/3) that where the plaintiff claimed less than his due 
{e.g. five aurei for ten) judgment might nevertheless 
be given for the whole. These modifications re- 
mained in Justinian’s time, and that Emperor provided 
that if the overclaim were in any other way than 
tempore {e.g. re) the plaintiff was not to lose his case, 
but to be punished by being obliged to pay the de- 
fendant three times the amount of loss sustained by 
reason of the overclaim, e.g. in respect of excess paid 
by way of sportulae to the viator. 
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Section IV. Actiones Adjectitiae Qualitatis. 

Noxal Actions. Pauperies 

(а) Actiones adjectitiae qualitatis. 

Both. Gains and Justinian describe six actions by 
which a master or paterfamilias could be made liable 
on a contract entered into by someone in potestas 
{e.g. a slave or son) ; by two of them [exercitoria and 
institoria) a man might even become liable on a 
contract made by someone not in his potestas, e.g. 
some free third person. The actions, which were of 
praetorian origin, were called adjectitiae qualitatis, 
because, except in the case of a slave (who could 
never be sued), the actions offered an ‘ added ’ 
remedy ; the contract in these cases being regarded 
as giving rise to two distinct obligations — one against 
the agent, the other against the principal. The 
actions in question were as follows : quod jussu, 
exercitoria, institoria, tributoria, de in rem verso, and 
de peculio, and have been sufficiently considered under 
the heading of ‘ agency 

(б) Noxal actions (which are also adjectitiae quali- 
tatis). 

Even by the time of the XII Tables the principle 
of noxae deditio had reached its second stage. A 
third person injured by another’s son or slave had 
no longer the right to demand that the wrongdoer 
should be given up ; his right was limited to an 
action claiming alternatively that the superior should 
either pay damages or surrender the offender.* In 
the time of Gains noxal surrender existed in the case 

1 Seep. 341. 

^ If a slave committed a wrong by his master’s order, it was the 
master’s own act, and he could be sued by direct action. 
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of slaves ; in theory at any rate, in the case of sons ; 
and in a modified form was applicable to persons 
in mancipii causa and a wife in manu.^ The status 
of in manu and in mancipii causa had long been 
obsolete in Justinian’s time, and the noxal surrender 
of sons had fallen wholly into disuse. A noxal action, 
therefore, only applied in the case of slaves, and a 
slave so surrendered, if he could find sufficient money 
to compensate for all the damage he had caused, could 
compel his new master to free him.^ 

Noxal actions were established either by statute 
or by the praetor. By statute in the case of theft 
(viz. by the XII Tables), and damnum injuria datum 
{lex Aquilia) ; by the praetor in the case of injuria, vi 
bona rapta and other praetorian wrongs. It had no 
application to contract or quasi-contract, and, of the 
quasi-delicts, it applied to things thrown from a house 
to the injury of passers-by on the highway.® 

The action, which lay only where there was 
potestas, always followed the person of the wrong- 
doer. Noxa caput sequitur. If, therefore, A’s slave 
X wronged B, B could sue A only so long as A owned 
X ; if X were sold to C, in the absence of fraud, the 
action lay no longer against A, but against C. If 
X died before surrender, the surrender of his body 
sufficed, but not under Justinian, where death made 
the master liable in solidum. If X were manumitted, 
there was no possibility of a noxal action, but X could 
be sued personally by a direct action. Conversely, a 
direct action might become noxal, as where X, a free 
man sui juris, wronged B, and afterwards passed into 
C’s potestas by adrogation or became C’s slave. B’s 
direct action against X became converted into a noxal 
1 Cf. G. iv. 80. 2 j_ 8_ 3 _ 3 Q 
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action against C.^ The usual procedure when the 
master did not propose to defend was to produce the 
man in Court, and the praetor would authorise the 
plaintiff to take him away. If the master neither 
surrendered nor defended, he became fully liable for 
the loss, and cordd not afterwards evade liability by 
surrender. 

If several slaves were jointly concerned, logically 
all ought to be surrendered, but the praetor mitigated 
the hardship by fixing the damages as if only one slave 
were concerned. 

A wrong done by A, a slave, to B, his own master, 
had no legal effect, because there could not be a civil 
obligation between a man and a person in his potestas. 
On the same principle, if A, who is B’s slave, wronged 
C and was then bought by C, C’s action became 
extinguished by merger {confusio)} 

(c) Pauperies. — The XII Tables gave a species of 
noxal action against the owner of a four-footed animal 
which had caused damage without provocation. As 
in noxae deditio proper, it was the owner at the time 
of action brought who was liable, not necessarily 
the owner at the time of the wrong (noxa caput 
sequitur), and the defendant was obliged either to 
pay compensation or give up the animal. The action 
only lay where the animal acted contra naturam, i.e. 
viciously ; and wholly wild animals were not within 
the principle, because, as soon as they escaped and so 
did damage, they ceased to have a master.^ 

The Aediles’ edict provided a special remedy 
where a man kept a dog, wild boar, bear, or lion in 

^ But adrogation would not have this efiect in Justinian’s time, 
since it made Nfilii loco, and there was no surrender of sons. 

2 The Proculians thought it was merely suspended (G. iv. 78). 

® J. iv. 9 pr. 

2p 
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a place where persons passed by {qua vulgo iter fit). If 
harm resulted and a freeman were hurt, the owner of 
the beast could be condemned as the judge thought fit ; 
for other damage the penalty was double the damage 
done. The actio de pauperie, and that under the edict, 
could be brought concurrently, both being penal. 


Section V. Praetorian Remedies: 1. Interdicts; 
2. Restitutio in integrum ; 3. Missio in pos- 
sessionem ; 4. Praetorian Stipulations 

1. Interdicts. 

Originally the term interdictum or decretum signified 
an order by the magistrate, issued by virtue of his 
imperium,^ directing an individual to do {decretum) 
or abstain from doing {interdietum) some act ; and 
the order was usually issued in the interest of the 
public, rather than for the convenience of private 
individuals. The object, for example, might be either 
to prevent or punish offences against property extra 
commercium (temples, burial-grounds, etc.), or to 
protect the possession of private property {res in 
commercio) ; for the disturbance of the possession of 
individual citizens easily leads to a breach of the 
public peace. At first such orders were probably 
made after the merits of the case had been fully con- 
sidered, and were therefore final. The magistrate, 
as representing and' in the interest of the State, 
arbitrarily settled the dispute once for all. In the 
time of Gains, however, this was not the general rule, 
for an interdict, in most cases, was an order made 
without entering into the question of the strict rights 

^ 7.6. a proceeding extra ordinem. 
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of the parties, and the merits of the case had to be 
tried subsequently in an ordinary judicium based on 
the interdict. Under the formulary system, there- 
fore, an interdict was, usually, an extraordinary way 
of founding a trial before a judex ; the judicium 
depending not on the customary proceedings in jure, 
but on an order issued, in a summary way, by the 
praetor in his administrative capacity. 

Interdicts may be classified as follows ; 

(i.) An interdict might be populare {i.e. open to 
any one) as opposed to private {i.e. only available for 
some definite individual), though most interdicts were 
of the latter class. An example of the former is the 
interdictum de homine libero exhibendo, by which any- 
one (even a woman or impubes) might, as by the 
English writ of Habeas Corpus, compel the production 
of any person confined against his will. 

(ii.) An interdict might be either proliibitorium, 
restitutorium, or exhibitorium. The first class {pro- 
hibitoria) forbade the doing of some act {e.g. disturbing 
possession, as in uti possidetis and utrubi) ^ ; those 
termed restitutoria (as unde vi) ^ ordered a person 
to restore something wrongfully taken from another’s 
possession ; while exJiibitoria aimed at the production 
of some object wrongly detained, e.g. the interdict 
de homine' libero exhibendo, or that by which a pater- 
familias compelled the production of a person under 
his potestas, wrongfully detained by another. 

(iii.) An interdict might pass to the heirs or not : 
unde vi is an example of the former, uti possidetis of 
the latter class.® 

1 Infra, p. 438. ® P- 437. 

® Conversely, some passed against the heirs, e.g. quod vi aut dam ; 
some not, e.g. uti possidetis. 
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(iv.) Some interdicts were concerned with the pos- 
session of property (possessory), e.g. uti possidetis, 
utruhi, unde vi ; others not, e.g. for the production 
of an individual. 

(v.) Those concerned with possession were either, 
adipiscendae, retinendae, or recuperandae causa. 

Examples of interdicts for acquiring possession 
prere the interdictum quorum bonorum and the inter- 
dictum Salvianum ; dor retaining possession, uti possi- 
detis and utrubi ; for recovering possession, unde vi. ^ 
(vi.) A possessory interdict might be ‘ single ’ or 
‘ double ’. Interdicts were single {simplicia) where 
in the subsequent proceedings the person who obtained 
the interdict was plaintifi and his adversary defendant 
(as in all the interdicts restitutoria and exhibitoria ) ; 
double (duplicia), where each party was at once plaintifi 
and defendant {e.g. uti possidetis and utrubi). 

(vii.) Lastly, an interdict might be either primary 
or secondary, i.e. where the first interdict proved 
insufficient to enable justice to be done between the 
parties, another, e.g. interdictum secundarium, might 
follow. 

Procedure in interdicts. — The trial on the interdict, 
in the time of Gains, took place sometimes by means 
of a formula arbitraria, sometimes per sponsionem. 
The former was the case when the interdict was either 
exhibitorium or restitutorium, and the defendant at 
the time when the order was granted chose to proceed 
in this way {i.e. asked for a trial, based on a formula 
arbitraria, before a judex). The proceedings were 
per sponsionem whenever the interdictum was pro- 
hibitorium ; or the interdictum being of the other 

^ Sometimes an interdict might be lam adipiscendae qiiam recvpe- 
randae (Girard, 8th ed. pp. 1121-1124). 
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kinds, the defendant elected to kave the matter tried 
otherwise than by the formula arhitraria ; e.g. failed 
to ask for it when the interdict was granted. 

(a) By formula arhitraria . — By way of illustration, 
suppose A asks the praetor for that species of imter- 
dictum restitutorium known as unde vi, against B, 
whom he alleges to have forcibly ousted him from 
possession of his land. The interdict addressed to B 
began with the words. Unde tu ilium vi dejecisti, ‘ From 
the place you (B) forcibly ejected A and commanded 
B to restore possession to A, provided that A had been 
in possession nee vi, nee dam, nee precario, i.e. had not 
obtained it originally from B by force, or clandestinely, 
or by B’s permission.^ If B obeyed the order, the 
proceedings ended ; if, as was usual, there was a 
dispute, B had the option (the interdict not being 
prohibitorium) to demand a judge, and if he did so, 
a formula [arhitraria) was granted to try the questions 
of fact involved in the interdict. The proceedings 
in judicio would be in the ordinary form, and if the 
judge found that A, having been in possession nec vi, 
nee clam, nec precario, had been violently ejected by 
B, he would, alternatively, order B to restore posses- 
sion or be condemned in damages. This procedure 
(by the formula arhitraria) is described by Gaius as 
without risk [sine periculo) to either party, as opposed 
to the procedure per sponsionem, which, as will be 
seen, was cum periculo. For if, in the actio arhitraria, 
the judge found against B, and he complied with the 
order, he did so without incurring any penalty. If, 
on the other hand, A failed to make out his case, he 

1 Whore arms had been used there was an inlerdictum unde vi armala 
which differed from that unde vi (where the vis was quotidiana), for it 
was not limited to a year, and the words nec vi, etc., were omitted. 
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also sufiered no detriment, unless the defendant had 
challenged him to a judicium ealumniae for a tenth 
of the value of the thing in dispute by way of penalty^ 

(6) Per sponsionem (i.) in sing'e interdicts, e.g. 
unde vi ; (ii.) in double interdicts, e.g. uli possidetis, 
utrubi. 

(i.) Procedure per sponsionem in single interdicts . — ' 
If B in the above case did not demand a judex and 
failed to restore possession, A challenged him to a 
wager {sponsio), and B in return challenged A to 
a wager {restipulatio), the question at issue being 
whether or not B’s continued possession constituted 
a violation of the interdict ; e.g. whether A’s possession 
when B ejected hun was nec vi, nec clam, nec precario 
in relation to B. Upon these wagers formulae were 
drafted and tried in an ordinary judicium. If the 
judge found in favour of A, B would have to restore 
or pay damages,^ and in any case the unsuccessful 
party forfeited to the other the amount of the wager. 
Hence the proceedings were cum periculo. 

(ii.) Procedure per sponsionem in double interdicts, 
i.e. where both parties were at once plaintiff and 
defendant, e.g. uti possidetis and utrubi. 

Both interdicts were prohibitory (and so could 
only be tried per sponsionem), and applied where two 
persons were disputing about the possession of pro- 
perty as a preliminary to a dispute about the owner- 
ship of it.® The interdict uti possidetis applied when 
the question was about immovable property, utrubi 
when it concerned movables. The interdict uti 

1 The Proculians thought the judicium ealumniae inapplicable in 
such case (G. iv. 163). 

® By ■virtue of a judicium de re restituenda, which was added to the 
formula at A’s request (G. iv. 165). 

® G. iv. 148. 
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possidetis protdbited the disturbance of the pos- 
session of that party who, in fact, held the land when 
the interdict was issued, provided it was nec vi, nee 
clam, nec precario in relation to his opponent. In the 
interdict utrubi, on the other hand, it was not neces- 
sarily the party in possession at the grant of the in- 
terdict nec vi, etc., who prevailed, but he who had 
possessed the movable nec vi, etc., for the greater part 
of the past year. 

The procedure was as follows : the interdict [e.g. 
uti possidetis) was issued, in effect prohibiting the 
person not in possession at the date of the interdict 
from disturbing the possession of the person who 
then held the land nec vi, nec clam, nec precario in 
relation to him. Matters, obviously, would go no 
further (since the order was purely negative) until 
some act was done in violation of the interdict. Both 
parties, accordingly, made a formal trespass upon 
the land (vis ex conventu), and the ultimate trial was 
to ascertain which party had been justified in so doing, 
and which party in the wrong as having contravened 
the edict, i.e. which had, when the interdict was 
granted, been in actual possession, nec vi, etc. 

The parties then appeared before the praetor, whose 
first duty necessarily was to award interim possession 
of the land until the question could be tried between 
the parties (A and B), and this was settled by awarding 
possession to the person who made the highest bid 
(e.g. B) for the profits and fruits which would accrue 
from the land until the main issue was settled at the 
trial.^ B, however, was required to promise A by a, 
stipulatio that if he lost the trial he would pay as a 
penalty the sum he offered for the profits to A. Next, 

^ The auction before the praetor was called fructuum licitatio. 
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A challenged B to a wager (sponsio) on the question 
whether B did wrong in the apparent act of trespass, 
which B accepted on A promising by a restipulation 
to pay the amount of the bet if in the wrong. Simi- 
larly B challenged A on the lawfulness of A’s act, and 
there was a like restipulation, so that in all there were 
two bets,^ which, having been put into the shape of 
formulae, were sent for trial. It is to be noted that 
a bet in Rome always involved two stipulations, so 
that on the two bets and the stipulation on the bidding 
there were five condictiones certae pecuniae in all to 
be submitted to the judge, who then heard the evidence 
and decided who had won his wager and restipulatip, 
i.e. which party, as a fact, when the interdict had been 
granted held the land nec vi, nec clam, nec precario 
in relation to the other. If the judgment were in 
favour of B, A had to pay B the amount due on the 
wagers only. If, on the other hand, it were in favour 
of A, A was acquitted from his obligation on his bet 
to B, and B was condemned — 

(a.) To pay A the amount of the bets due to A ; and 
(/3 ) To pay A, as a penalty, the sum due from B 
on his bidding for the interim profits; or, where the 
lower bidder chose the judicium fructuarium, noted 
below, to pay A, compensation for the profits he 
actually got from the land ; and 
( 7 ) To give up possession to A. 

But to enforce these latter rights (/3 and 7 ) a final 


^ A bet in England is regarded as one transaction. The parties 
mutually promise to pay if the event turns out against them. At Rome 
a bet was made up of two parts, a sponsio and a restipulaiio. A, e.g., 
asked B : If Balbus builds the wall, do you promise me five aurei ? 
B answered Spondeo. This was the sponsio. Then the parts being 
reversed, A at B’s request promised (restipulaiio) to pay B live aurei if 
Balbus did not build. 
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judicium" {Cascellianum or secutorium) miglit become 
necessary, i.e. if B refused to do the acts in ques- 
tion' voluntarily ; and a similar trial {judicium fruc- 
tuarium) might also take place if, at the fructuum 
licitatio, A, instead of taking a stipulation from B 
' for the amount of his penal bid for the interim profits, 
had elected to rely on such judicium to recover the 
profits, in which case B would be required at the 
time of the preliminary proceedings to give security 
judicatum solvit 

It is obvious that the above proceedings could 
not be brought to a successful issue unless both 
parties were willing to go through certain forms, and 
it would therefore be in the power of one party to 
render the interdict useless as a means of determin- 
ing the right to possession by refusing to take the 
necessary steps. The praetor, accordingly, devised a 
remedy. If one litigant refused duly to proceed, e.g. 
failed to make vis ex conventu, to bid for the fruits, 
to enter into the wagers, or to go on with the trial, 
he thereupon became liable to a secondary interdict 
{interdictum secundarium), by which he was com- 
pelled, if in possession, to restore it to the other 
party ; if not, to abstain from forcibly disturbing 
his opponent. In other words, the party in default 
was treated as having admitted his opponent’s 
case. 

Gains says (iv. 148) that the interdicts uti possidetis 
and utrubi were devised where persons were disput- 
ing about the ownership of a thing {de proprietate), 
and to decide who ought to be regarded as in posses- 
sion, and who should be plaintiff in the action. It 
is obvious that the action referred to cannot be the 
1 G. iv. 169. 
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judicia on the interdicts themselves, for there both" 
parties are plaintiffs, and the trials are not to decide 
a question of ownership but of possession merely. 
The fact is that the judicium on an interdict (at any 
rate on the possessory interdicts) was not necessarily 
final. Usually, no doubt, it was, because if A is' 
claiming property from B, and can prove that he 
enjoys it as a fact, and that he neither obtained it 
from B by force, stealth, or permission, the chances 
are that A has a better title than B. It might, how- 
ever, sometimes happen that even when A won on 
the interdict, i.e. proved actual possession under the 
required conditions, B could show, in spite of it, that 
he nevertheless was dominus ; for the trial on the 
interdict did not go into the question of ownership 
at all, and in such case a subsequent action was 
necessary, for which the interdict had cleared the way ; 
for it had decided that A (who had proved actual 
possession nec vi, etc.) ought to be regarded as in 
possession, and that therefore B (the person who lost 
on the interdict) was the proper plaintiff with the 
burden of proof to discharge. 

Of the four possessory interdicts described by 
Gains only the two last-mentioned {uti possidetis and 
utruhi) survived for anypractical purpose in Justinian’s 
time, the interdict unds vi armata having become 
obsolete, and the interdict unde vi less frequent, in 
consequence of the constitution of a.d. 389, above 
referred to. After that date a man who forcibly took 
property, if he were owner, forfeited not merely 
possession but the ownership itself, and, if not owner, 
was condemned to restore the property and pay its 
value. Under Justinian, the two surviving interdicts 
had the same effect, so that whether the dispute 
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concerned an immovable {uti possidetis) or movable 
(utrubi), be prevailed who, at the time of litis contestatio, 
was in possession nec vi, nee clam, nee precario in 
relation to bis adversary. 

But Justinian’s treatment of interdicts as judicial 
proceedings, distinct from actions, is illogical, and 
arose from too closely following tbe text of Gains as a 
model for bis own book. Tbe whole complicated pro- 
cedure, depending as it did on the formulary system, 
bad long ceased to be a reality, and, as Justinian 
bimself confesses, there was, under tbe extraordinaria 
judicia, no necessity for interdicts, and judgment 
was given without them ; ^ accordingly, though tbe 
name survived, it was only to denote actions which 
were formerly begun in a special manner, and which, 
perhaps, were still considered as deserving a speedier 
trial than other actions. 

2. Restitutio in integrum. 

This was an exercise of the praetorian imperium, 
which, unlilce the interdicts, was issued oidy after in- 
quiry, to rescind some transaction which had detri- 
mentally affected the legal position of the applicant and 
to restore the status quo ante. The application had 
ordinarily to be made within a year, and the grant 
might or might not be final. To succeed in the claim 
to this remedy proprietary loss of some sort had to be 
shown in conjunction with some cause which the praetor 
thought was sufficient. The most usual of these were 
dolus (fraud), metus (intimidation or duress), minoritas 
{i.e. in the case of young persons from twelve or four- 
teen to twenty -five, unless the consensus of the curator 
had been given, though this was not necessarily a 
bar, and only if the matter were one which a more 
1 J. iv. 15. 8. 
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experienced person would not have entered^ into) ; 
absentia due to State afiairs, captivity, and the like, and 
error, but only in mistakes connected with procedure. 

3. Missio in possessionem. 

This was a magisterial decree based on the imperium 
authorising the grantee to take possession of, but not 
to remove, certain property belonging to another, 
generally with the purpose of putting pressure to bear 
upon him to perform a legal duty which devolved on 
him with respect to the grantee, e.g. where the owner 
of dangerous property refused to give security [cautio 
damni infecti) against apprehended damage due to his 
neglect to maintain the property in a safe condition, ; 
another common case is as a preliminary to proceed- 
ings in banJkruptcy {venditio honorum). There were 
quite a number of other cases. 

4. Praetorian stipulations. 

These were exacted in a variety of cases, the cautio 
damni infecti {supra) being a common one. Another 
was where the praetor gave rights of succession sub- 
ject to collatio honorum, e.g. to an emancipatus, a 
promise with a surety was exacted to secure this. 


Section VI. Modes of Execution 

In England if a defendant refuses to comply with a 
judgment it is usually given efiect to {i.e. executed) by 
some ofhcer of the State seizing the debtor’s property, 
or some part of it, selling it, and paying the amount due 
to the plaintiff on the judgment out of the proceeds. 
If the person against whom judgment has been given 
is insolvent, he may be made a bankrupt ; his property 
passes by a kind of universal succession to his trustee in 
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bankruptcy, wlio converts it into money and pays tbe 
creditors pro rata. 

At Eome these conceptions were for a long time 
unknown, and the earliest form of execution was 
execution on the person of the debtor by manus in- 
jectio,^ which has been already described in another 
aspect, viz. as a legis actio. Though by a lex Poetelia 
some time before 300 b.c. the severity of this form of 
execution was mitigated (the creditor’s right to sell, 
kdl, or maltreat his debtor being abolished),^ manus in- 
jectio, as far as personal arrest was concerned, survived 
even under the formulary system, its practical effect 
bfeing what would now be called ‘ imprisonment for 
debt’. By the time of Gains, however, a new method 
of execution against the property of the debtor, devised 
by the praetor P. Kutnius Rufus, had become common, 
being known as venditio bonorum. The praetor, on the 
petition of the creditors or some of them, granted 
missio in bona, i.e. made an order authorising them 
to take possession of all the debtor’s estate. After an 
interval of thirty days from the time the property had 
been seized, during which other creditors ® could 
‘ come in’, i.e. join in the possession, the creditors met 
and elected a manager (magister) to conduct the sale, 
which, at the end of ten days more, took place by 
public auction. At the auction the estate of the 
debtor was sold as a whole to the highest bidder 
{emptor bonorum), who was bound to pay the other 
creditors the dividend he promised them by his bid, 
and who thereupon became entitled under the edict 

1 Pignofis capto, in its normal form, was not execution of a judg- 
ment, but a means by^ which certain special creditors could satisfy 
themselves without legal process at all. 

* The date and effect of this law are much disputed. 

® I.e. those who had not originally applied. 
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to the universitas juris of the debtor. The emptor, 
where the bankrupt was dead, being regarded as quasi- 
heir, could sue for debts owing to the estate by a 
formula based on such fiction {actio Serviana), or, if 
the bankrupt was alive, by the formula Rutiliana, 
where the intentio was in the name of the person whose 
estate he had purchased, the condemnatio in his own ; 
conversely creditors of the estate could sue him by the 
like fiction, i.e. of heirship or by the formula Rutiliana. 
To get in the corporeal property belonging to the 
estate the emptor had the interdictum possessorium.^ 

This praetorian mode of execution may have been 
modelled upon the earlier sectio bonorum, which, how- 
ever, was hardly execution properly so called, since it 
only applied where the State sold confiscated property 
{e.g. taken in war, or from a citizen on a criminal con- 
viction). The sale was made by the quaestors, and the 
highest bidder (sector bonorum) became not merely 
praetorian owner, but owner ex jure Quiritium, though 
to assist him in getting in the property he was granted 
(juris civilis adjuvandi causa) the interdictum sec- 
torium.^ 

Venditio bonorum, though akin to the modern con- 
ception of execution in so far as confined to the debtor’s 
property, presents three fundamental differences — (i.) 
it involved the sale of the debtor’s whole estate ; (ii.) 
it rendered him infamis (whereas in England bank- 
ruptcy may or may not imply moral turpitude and so 
disgrace) ; and (iii.) when the proceedings were over, 
the debtor was not released; for since bonorum venditio 
was not one of the means of extinguishing obligations, 
the creditors could subsequently sue him, and so 
attack his after-acquired property. 

1 G. iv. 145. 2 G. iv. 146. 
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A more merciful method of execution, however, is 
mentioned by Gaius^ (cessio bonorum) as sometimes 
taking place in his time under the Julian law. This 
law, probably passed under Augustus, enabled a 
debtor to make a voluntary cession of his goods to his 
creditors', who sold them in satisfaction, fro tanto, of 
their claims. A debtor adopting this method avoided 
infamy and was allowed a beneficium comfetentiae, i.e., 
his creditors, though they might proceed against his 
after-acquired property, could not thereby deprive 
him of the bare necessaries of life. In the case of 
clarae personae (persons of ranlc) there was an alterna- 
tiv« to venditio bonorum, for the creditors could elect 
to have a curator appointed to sell piecemeal so much 
of the debtor’s effects as would satisfy their claims 
{distractio bonorum) : this avoided infamia. 

Finally, under the cognitio system, the modern idea 
that execution for a debt does not necessarily involve 
the necessity of selling the debtor’s whole property * 
was arrived at, probably as a generalisation of the 
privilege formerly granted to clarae personae, so that 
the execution of an unsatisfied judgment, if it was 
for a specific thing, was effected by directing its 
seizure and delivery to the plaintiff ', and if for a 
specific sum, by the seizure of so much of the debtor’s 
property as was sufficient to satisfy the judgment 
{pignus ex causa judicati captum) ; a sale under the 
direction of the magistrate being made after two 
months.® If no buyer could be found, the creditor 
could take the property seized in satisfaction of his 
claim. 

In the time of Justinian manus injectio was probably, 

^ .Since ho may not bo iasoivent. 

® Of. Roby, ii. 440. 


1 G. iii. 78. 
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and venditio bonorum certainly, obsolete. In tbe case 
of ordinary execution {i.e. where the debtor was not 
insolvent), the procedure was as last described, viz. by 
seizure and sale of part of the debtor’s property under 
the order of the Court ; when the execution was in 
bankruptcy, the procedure (unless the debtor made a 
voluntary cessio bonorum) was by distractio bonorum, 
which had displaced the venditio bonorum, and under 
this a successio pef universitatem no longer took 
place. The magistrate, on the application of the 
creditors, appointed a curator, who, after an interval 
of two or four years, ^ sold the debtor’s property in lots, 
the proceeds being divided up among the creditws. 
But even under this system the after-acquired pro- 
perty of the bankrupt could be seized by the creditors 
until they obtained payment in full. 


Section VII. (a) Restraints on Vexatious 
Litigation 

Gaius tells us that vexatious conduct {calumnia) on 
the part of a plaintiff might be restrained by a judi- 
cium calumniae, by a judicium contrarium, by oath, or 
a restipulation. The calumniae judicium was an order 
given to the judge to inquire, in the event of the de- 
fendant beiug absolved, whether the plaintiS’s action 
was in fact merely vexatious ; if it was, the plaintiff 
might be condemned in one-tenth of the value of the 
matter in dispute, save in the case of an adsertor liber- 
tatis, when the penalty was increased to one-third. 
This applied to all actions, and the defendant had the 

^ Creditors within the same province had two years, those in different 
provinces four, within which to ‘ come in ’. 
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option either to have this remedy or to insist that the 
plaintifi should swear on oath (jusj urandum) that he had 
good ground for his action (non calumniae causa agere). 
The contrarium judicium only lay in exceptional cases 
{e.g. in the actio injuriarum) for a tenth or a fifth part 
of the claim ; but it was a more stringent remedy than 
the judicium calumniae, for the defendant was not re- 
quired to prove malafides on the part of the plaintifi, 
as in the latter proceeding ; he was entitled to judg- 
ment merely on the ground that "the plaintifi had lost 
his action, although the plaintifi brought it under a 
genuine misapprehension. When entitled to a judi- 
cii^m contrarium the defendant might, alternatively, 
demand a judicium calumniae or require the plaintifi’s 
oath, but the remedies were not cumulative. A fourth 
alternative to a defendant, under certain circumstances 
(He. where he was required, as in a condictio, to enter 
into a sponsio poenalis), was to demand that the 
plaintifi should promise a like sum if he failed, by 
restipulatio, and to this, upon acquittal, he was 
entitled without proof of malice. 

• In the time of Justinian all this had become ob- 
solete ; in certain cases no action could be brought 
without the praetor’s permission {e.g. against a parent 
or patron,^ and in all cases the plaintifi was obliged — 
(i.) to swear on oath that he had good ground of action 
^{pro calumnia jurare), a proceeding modelled on the 
old jus jurandum ; and (ii.) if he failed, to pay his 
opponent’s costs. 

A defendant in the time of Gains was restrained 
■from setting up a frivolous defence (i.) because con- 
demnation in some actions {e.g. actio furti, injuriarum, 
vi bonorum raptorum, pro socio) made the defendant 

1 This was also the case in the time of Gains. 


2g 
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inf amis ; ^ (ii.) in certain cases, defence increased tte 
amount of his liability (lis crescens, e.g. under the lex 
Aquilia) ; (iii.) in certain cases, as in a condictio 
certae pecuniae and an actio de constituta pecunia, the. 
defendant could he made to promise (by a sponsio) a 
penalty if he failed, viz. a third of the value in a con- 
dictio, and a half in the other action ; failing other 
restraint, the praetor might require an oath that the 
defendant had a good cause of defence {non calumniae 
causa infitias ire). 

Under Justinian the sponsio poenalis was obsolete, 
but a defendant had in ail cases to swear that he had a 
good defence, and might still be liable to infamy, in 
actions which involved it, and also to pay increased 
damages in cases in which lis crescens infitiando. The 
fact, which both Gains and Justinian mention, that 
some actions {e.g. furti) were for more than single 
damages ab initio, would rather act as a restraint on 
a person contemplating the wrong involved than as 
an inducement not to defend. 

^ In the first three even a compromise was sufficient (G. iv. 182). 
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Acceptilatio, 355 
Aooepti relatio, 356 
Aocesaio (mode of acquiring pro- 
perty), 151 ; possessionis, vel 
temporia, 163 
Accident, 372 
Accrual (aocesaio), 151 
Ajouaatio auapeoti tutoria, 115 
Acquisition, modes of, civil, 159 ; 

natural, 150 
Aotiones, Classes of : 

Actio adjeotitiae qualitatis, 340 ; 
nrbitraria, 404, 410 ; bonae- 
fidei, 421 ; civilis, 419 ; directa, 
421 ; flotitia, 375, 421 ; for the 
whole amount, for less, 425 ; 
honoraria, 419 ; in factum con- 
cepts, 420 ; praescriptis verhis, 
420 ; in jus concepts, 420 ; in 
personam and in rem, 418 ; in 
simplum, duplum, etc., 425 ; 
mixta, 424 ; noxalia, 431 ; per- 
petua, 423 ; poenalis, 424 ; 
popularis, 381; praej udicialis, 
419 ; rei persequendae causa, 
424; strioti juris, 421; tempo- 
ralis, 423 ; utilia, 420 ; vindio- 
tam spirans, 376 
Actiones, Particular : 

Actio ad exhibendum, 153, 368 ; 
ad supplendam legitimam, 218; 
anctoritatis, 161, 327 ; oommo- 
dati, 290 ; communi dividundo, 
334 ; conducti, 329 ; confessoria, 
418; de arboribus succisis, 398; 
de effusis vel dejcctis, 381 ; de 
eo quod certo loco, 430 ; de in 
rem verso, 341 ; de pauperie, 
434 ; de peculio, 341 ; de peounia 
constituta, 419 ; de rationibus 
distrahendis, 116 ; deposit!, 298; 
de positis vel suspensis, 381 ; 
doli, 380 ; empti, 328 ; exerci- 
toria, 342 ; ex stipulatu, 311 ; 
familiaeercisoundae, 419; finium 


regundorum, 419 ; furtT" *con- 
ospti, 366 ; manifesti, 365 ; nee 
manifesti, 365 ; non exhibit!, 
367 ; oblati, 366 ; prohibiti, 366 ; 
injuriarum, 376 ; institoria, 342 ; 
judicati, 406 ; legis Aquiliae, 
374 ; mandati, 339 ; negatoria, 
418 ; negotiorum gestorum, 
350 ; per sponsionem, 403 ; pig- 
neratitia, 194 ; pro socio, 334 ; 
Publiciana, 143, 419 ; quanto 
minoris, 328 ; quasi Servians, 
194 : quod jussu, 341 ; quod 
metus causa, 380 ; rationibus 
distrahendis, 116 ; redhibitoria, 
328 ; recepticia, 420 ; rei uxoriae, 
106 ; Servians, 194 ; tribu- 
toria, 194; tutelae, 116, 342; 
venditi, 329 ; vi bonorum rap- 
torum, 369 

Addiotio bonorum libertatis causa, 
281 

Aditio hereditstis, 221 
Adjudicatio, 175, 410 
Adolescens. See Cura 
Adoptio, 82 ; plena and minus plena, 
85 

Adpromissio, 312 
Adrogatio, 85 ; of impubes, 87 
Adstipulatio, 312 
Adventitia (bona), 91 
Adventitia (dos), 104 
Aediles, Curule, 17 
Aelius, Sextus, 331 
Aestimatum, 345 
Affinity, 95 
Agency, 340 
Agnatio, 77 ; agnati, 78 
Album judioum, 405 
Aliens. See Peregrini 
Alluvio, 151 
Alveus dereliotus, 151 
Auastasius, 95 

Animals ferae naturae, 150, 433 
I Animus sibi habendi, 146 

461 
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Anniculi probatio, 67 
Antichresis, 192, n. 1 
Appeals, 414 

Appius Claudius Caecus, 32 
Aquiliana, stipulatio, 356 
Aquilius Gallua, 33, 356 
Arcanum nomen, 317 
Argentarius, 420, 427 
Assignment of obligations, 362, 382 
Auctorati, 73 
Auctontas (tutors), 114 
Augustus, 14, 23, 34, 37 
Avulsio, 152 

Banker. See Argentarius 
Bankruptcy, 444 * 

Beneficium abstinendi, 220 ; ce- 
dendarum actionum, 315; com- 
petentiae, 447 ; divisionis, 315 ; 
excuasionis, or ordinis, 314 ; in- 
ventani, 223 j ordinis, 314 ; 
separationis, 220 
Bluhme’s theory, 143 
Bona-fide serviens, 72 ; possessor, 144 
Bona fides, 165 

Bona materna, 91 ; materni generis, 
91 

Bonitary ownership (in bonis esse), 
143; putativa, 165 
Bonomm cessio, 447 ; distractio, 
447 ; emptor, 445 ; possessio, 
204, 278 ; sectio, 446 ; ven- 
ditto, 445 

Brevi manu traditio, 168 
Brutus, 33 

Caducum, 262 
Calumnia, 448 
Capitis deminutio, 126 
Capito, 34 
Capture in war, 151 
Caracalla, 35, 76, 163, 208 
Cato, 33 

Causa lucrativa, 242 ; perpetua, 179 

Causae conjectio, 390 

Cautio damni infecti, 306 ; de dolo, 

306 ; de persequendo servo, 306; 
judicio sisti, 417 ; legatorum, 
306 ; Muciana, 228 ; rei uxo- 
riae, 105 ; rem pupilli salvam 
fore, 307 ; rem ratam haberi, 

307 ; usufructuaria, 182 
Celsus, 34 

Censor, 130 
Census, 66, 58 

Cessio actionum, 315, 339, 354; bono- 
rum, 447 
Chirographa, 321 
Citations, law of, 39 


Civil modes of acquisition, 169 
Civis, civitas, 52, 74 
Classical jurisprudence, 34 
Claudius, 69, 61 
Clausula codicillaris, 207 
Cliens, 73 

Codex Gregorianus, 40 ; Hermogeni- 
anus, 41 ; Justinianus, 40 ; re- 
petitae praelectionis, 44 ; Theo- 
dosianus, 41 
Codicilli (codicil), 206 
Coelebs, 262 
Coemptio, 99 
Cognatio, 77 

Cognitio extraordinaria, 415 
Co-heirs, 226 
Collatio bonomm, 271 
Colonus, 73, 329 

Comitia Calata, 9, 86 ; Centuriata, 
10; Curiata, 9 ; Tributa, 11 
Commercii (jus), 75 
Commixtio, 152 u 

Commodatum, 295 
Compensatio (set-off), 426 
Compromise (transactio), 346 
Concilium plebis, 12, 14 
Concubinatus, 102 
Condemnatio, 409 

Condictio. See Legis actio per con- 
dictionem ; certi, 295, 311, 318 ; 
furtiva, 367 ; debit! soluti, 361 ; 
triticaria, 311 
Confarreatio, 99 
Confessio in jure, 413, 417 
Confusio, 152, 384 ; bonorum, 223 
Connubii (jus), 98 
Consanguinei, 270 
Consanguinitas, 98 
Consensual contracts, 322 
Consilium principis, 13 
Consistorium, 13, 15 
Constantine, 39, 81, 174 
Constantins Chlorus, 174 
Constitutiones, Imperial, 14 
Constitutum, 347 
Consumable things, 141 
Contracts, 287, 290 ; re, 292 ; verbis, 
299 ; litteris, 316 ; consensu, 
322 

Contrarius actus, 354 
Contubemium, 102 
Corpus juris civilis, 44 
Corruptio servi, 380 
Costs, 449 

Creditor pignoris, 195 
Cretio coiitinua, vulgaris, 222 
Culpa (negligence), 115, 327, 333, 
339, 372 

Cura, curator, 122 
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Curia, 82 • 

Curule aediles, 17, 328 
Custom, 6 
Customary law, 6 

Damage to property, 371 
Damnum infectum, 401 ; injuria 
datum, 371 
Debtor addiotua, 74 
Decemviri,' 6 
Decretum, 15, 417, 434 
Deditiou, 67, 76 

Deductio in domum, 102 ; aervitutia, 
184 ; de peculio, 341 
Defences. See Exceptio 
Delegation, 357 
Delicts, 360 
Demonstratio, 407 
Deportatio in inaulam, 128 
Depoaitum, 297 ; irregulare, 298 ; 

miserabile, 298 
Derelicta, res, 150 
Detentio, 146 

Dies oedit, venit, 220 ; fastus, 397 
Diffarreatio, 107 
Digest, 42, 43 

Diocletian, 87, 122, 401, 416 
Disinherison, 210 
Distraint. See Pignoris oapio 
Divorce, 107 
Dolus (fraud), 379 
Dominica potestas, 77 
Dominium, 141 ; bonitary, 143 ; ex 
jure Quiritium, 141 ; ex jure 
gentium, 144 ; of provincial 
lands, 144 
Domitian, 13, 35 

Donatio inter vivos, 171 ; ante 
nuptias, 106 ; mortis causa, 
172 ; propter nuptias, 106 
Dorotheus, 44 
Dos, 104 

Dotis dictio, 105 ; instrumentum, 
81 

Duplicatio, 409 

Edict of the Curule Aediles, 17, 27 
Edict of the Praetor, 16 
Edicts of the Emperor, 16 
Edictum Hadrianum (Julianum or 
Salvianum), 27 ; perpetuum, 16, 
22 ; provinciale, 17, 46 ; re- 
pentinum, 16 ; tralatitium, 17 
Emancipatio, 31 ; Anastasiana, 95 
Emphyteusis, 156, 199 
Emptio venditio (sale), 323 
Epistola (of the Emperor), 15 
Equity, 24 

Erroris causae probatio, 69 


Esse in libertate, 59 
Eviction, 327 
Exacta diligentia, 331 
Exceptio, 408 ; dilatoria, 409 ; doli 
mali, 291 ; legis Plaetoriae, 123, 
1 25 ; litis dividuae, 430 ; metua, 
379; pacti, 384; pecuniae non 
numeratae, 321 ; peremptoria, 
409 ; perpetua, 409 ; personae 
coherens, 401 ; rei judicatae vel 
in judiciuAi deductae, 411 ; rei 
venditae et traditae, 143 ; resti- 
tutae hereditatia, 257 ; S.C. 
Macedoniani, 296 ; S.C. Tre- 
belliani, 257 ; S.C. Velleiani, 
315 ; temporalis, 409 
Exchange, 345 
Execution, 444 
Exercitor, 342 
Exheredatio, 210 
Existimatio, 129 
Expensilatio, 317 
Eipromiasio, 367 
Extranea persona, 196 
Extraordinary procedure, 416 

Falcidian fourth, 249 
Familia, 52, 77, 79 
Familiae emptor, 200 
Fas, 9 

Fiotio legis Cornehae, 66 
Fictions, 403 
Fideicommissariue, 262 
Fideicommissum, 262, 266 
Fidejussio, 314 
Fidepromissio, 313 
Fiducia, 190 
Fiduciarius, 252 
Filiusfamilias, 90-94 
Fiscus, 159 
Flamen Dialis, 94 
Flavius, 32 
Foreclosure, 194 
Foreigners, 19 

Formula, 402 ; petitoria, 404 ; aibi- 
traria, 437 

Formulary system, 397 
Fraud. See Dolus 
Freedman, 70 
Fructua, 156 ; licitatio, 441 
Fructuum peroeptio, 156 
Fundus dotahs, 105 
Furiosus, 122 

Furtum,’362; conceptum, 366 ; lance 
licioque conceptum, 366 ; mani- 
festum, 366 ; nec manifestum, 
365 ; non exhibitum, 367 ; ob- 
latum, 366 ; possessionia, 364 ; 
prohibitum, 367 ; usus, 363 
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Gaius, 34, 45, 50, 66, 188 
Gens, 79 n. 1 
Gift. See Donatio 
Gordian, 282 

Guardianship. See Tutela and Cura 
Habitatio, 184 

Hadrian, 14, 34, 38, 39, 46, 56, 61, 
120, 159 
Half-blood, 275 
Hereditas jacens, 221 
Hereditatis petitio, 407 ; fideicom- 
missum, 255 
Heir. See Herea 

Heres, 219 ; suus, 220 ; necessarius, 
219 ; extraneus, 220 * 

Hne, 329 
Hotchpot, 271 

Husband and wife. See Manus 
Hypotheca, 193 

Imperial legislation, 14 
Imperium, 11 

Impossibility of performance, 359 
Inaedificatio, 152 

In bonis esse. See Bonitary owner* 
ship 

Incertae personae, 215, 244 
Infamia, 130 
Infans, 115 
Ingemius, 49 
In^atitude, 56 

In integrum restitutio, 123, 224, 415, 
430, 443 

In jure and m judicio, 387, 405 

In jure cessio, 161 ; hereditatis, 283 

Injuria, 376; atrox, 378 

In jus vocatio, 405 

In libertate esse, 59 

Innkeeper, 381 

Innominate contracts, 344 

Inofficiosum testamentum, 216 

Inquilinus, 329 

Institor, 342 

Institutes, 44 

Institution of heres, 209 

Insula nata, 151 

Intentio, 408 

Intercessio, 315 

Interdicts, 434 

Tnterdictum adipiscendae posses- 
sionis, 436 ; de homine libero 
exhibendo, 435 ; exhibitorium, 
435 ; possessorium, 436 ; pro- 
hibitorium, 435 ; quorum bono- 
rum, 279 ; recuperandae pos- 
sessionis, 436 ; restitutorium, 
435 ; rctinendae possessionis, 
436 ; Salvianum, 163 ; sec- 


torium, 441 ; secundarium, 441; 
unde vi, 437 ; uti possidetis, 
436 ; utrubi, 441 
Interpretation, 25, 27 
Interrogatio in jure, 413, 417 
Intestate succession, 267 ; civil law 
rules, 267 ; praetor’s reforms, 
269 ; other changes, 273 ; Jus- 
tinian’s final scheme, 274 ; to 
freedmen, 275 ; to’ a filius- 
familias, 276 
Invecta et illata, 193 
Inventory, 115, 225 
Iteratio, 69 

Jhering, 147 

Judex, 387 ; pedaneus, 416 ; qui 
litem suam facit, 380 
Judgment, 414 ; debtor (judicatus), 
393 

Judicati, 74 
Judicis postulatio, 391 
Judicium calumniae, 448 ; Cascel- 
lianum, 441 ; contrarium, 448 ; 
divisorium, 410 ; fructiiarium, 
441 ; imperio continens, 423 ; 
legitimum, 423 ; secutonum, 
441 ; strict! juris, 411 
Julianus, Salvius, 26, 35 
Jura in re aliena, 176 
Jurata promissio liberti, 71 
Jurisdictio, 18 
Jurists, 33 

Jus Aelianum, 32 ; aureorum anu- 
lorum, 72 ; civile, 1, 18, 19 ; 
commercii, 76 ; connubii, 75 ; 
edicendi, 16 ; Flavianum, 32 ; 
gentium, 1 ; honorarium, 1, 26 ; 
honorum, 76 ; naturale, 1 ; 
Papirianum, 8 ; postliminii, 55 ; 
postulandi, 130 ; publicum, 47 ; 
respondendi, 34, 37 ; soriptum, 
5 ; non ecriptum, 5 ; strictum, 
25 ; suffragii, 75 ; trium vel 
quatuor liberorum, 120 ; vitae 
necisque, 61 

Jus jurandum in litem, 404 ; de 
calumnia, 449 
Justa causa, 158, 165 
Justae nuptiae, 80, 97 
Justinian, 40, 63, 56, 57, 62, 81, 166, 
175, 215, 425 

Justum matrimonium, 102 
Justus titulus, 165 

Labeo, 34, 323 
Laesio enormis, 324 
Land, 140 
Latin! coloniarii, 76 
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Latmi JuDitini, 69, 75, 76 
Latmitas, 75 

Law of Citations, 39 ; of Nature, 4, 
22 

Legacies, 234 ; what could be given 
as, 240 , construction of, 244 , 
restrictions on, 248 
Legatum per damnationem, 236 , per 
praeceptionem, 238 , per vindi- 
eationem, 235 ; smendi modo, 
237 

Leges. (See Lex , eaduoariae, 262 ; 

regiae, 8 
Legis actio, 18 

Legis actio per condictionem, 391 , 
per judicis postulationem, 391 , 
per manns injectionem, 393 , per 
pignoris capionem, 395 , sacra- 
menti, 388 
Legitimation, 80 
Letting and iirmg, 329 
Lej regia, 10, 14 

Lex (statute law), 8 ; Aebutia, 18, 
23, 401 ; Aolia sentia, 72 ; Ana- 
Btasiana, 65, 66, 354, Apuleia, 
313, 371 , Aqmha, 64 , Atilia, 
113 , Atinia, 163 , Calpurma, 
300 , Canuleia, 19 , Cicereia, 
313 , Cmoia, 173 , Claudia, 
120 , Corneba, 67, 81 , Cornelia 
de Sioariis, 62, 65 , Cornelia 
testamentaria, 55 , duodecim 
tabularum, (See Twelve Tables; 
Talcidia, 173, 249 ; Fufia Ca- 
ninia, 65, 68, 72 , Furia de 
sponsu, 313 , Furia testamen- 
taria, 248, 395 , Hortensia, 12 ; 
Julia (cessio bouorum), 447 ; 
Juba de vi, 371 , Juba judi- 
cana, 23, 401 ; Julia et Papia 
Poppaea, 120, 130 ; Juba et 
Plautia, 163 ; Julia et Titia, 
113 ; Junia Norbana, 67, 68 ; 
Marcia, 395 ; Ovmia, 12, 13 , 
Papia Poppaea, 262 ; Petro- 
ma, 61 ; Pinaria, 390 ; Plae- 
toria, 123, 395 ; Poeteba, 293 ; 
Publiba, 313,394, PublibaPhi- 
lonis, 10, Soriboma, 185, Sdia, 
300, 403 ; Valba, 395 , Valeria 
Horatia, 11 , Vocoma, 248 ; 
Zenomana, 188 
Libel and slander, 376, 417 
Libellus contradictionis, 417 , con- 
ventionis, 416 
Libertas, 52, 64 
Libertus, 58 ; orcinus, 58 
Libripens, 31 

Limitations of actions, 423 


Lis crescens, 351 

Literal contract, 316 ; Justinianus, 
320 

Litis oontestatio, 353, 384, 398, 411, 
417 

Loan, 294, 295 
Locatio conductio, 329 
Longissimi temporis praesonptio 
(possessio), 171 

Long! temporis praesoriptio (pos- 
sessio), 170 

Lucrativae causae, 242 
Lunatic. See Funosus 

Marne, 6, 20, 29, 53, 1^9 
Mancipatio, 160 , fiduciae causa, 
160 , nummo uno, 31 
Maneipatory will. See Testamen- 
tum per aes et bbram 
Maneipu causa, 79, 96 
Mandate (of the Emperor), 16 
Mandatum, 336 , m rem suam, 353 ; 
qualificatum, 338 ; tua gratia, 
339 

Mambus, 33 
Manumissio, 57 
Manumissor, parens, 95 
Manus, 97 , mjectio, 393, 445 
Marcus Aurebus, 46, 76, 113, 124, 
282, 428 

Marriage. See Justae nuptiae , 

Matnmomum jure gentium, 98 

Matrimomum (justum), 162 

Merger, 187 

Metus, 379 

Mmor, 123 

Missio m bona, 444 

Mistake, 69, 245, 311, 351 

Modestmus, 34, 35, 39 

Mortis causa, donatio, 172 

Mother, 273 

Mutuum, 294 

Natabum restitutio, 72 
Naturabs obbgatio, 289 
Natural modes of acquisition, 160 
Necessarius heres, 219 
Neghgenoe. See Culpa 
Negotia bonae-fidei, 294 n. 3 ; stricti 
juris, 294 n 3 
Negotiorum gestio, 349 
Nerva, 14 
Nexi, 74 
Nexi solutio, 355 
Nexum, 292 >■ ' 

Niebuhr, 45 

Nomen arcanum, 317 ; transcripti- 
cium, 317 

Nommatio judlois, 406, 407 
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Nota censoria, 130 
Novation, 357, 383 
Novels, 44 

Noxae deditio, 66, 93, 431 
Noxal action, 431 

Nudum JUS quintium, 165 , pactum, 
308 

Nuncupatio, 201, 202 
Nuptiae. See Justae nuptiae 

Oblatio curiae, 82 

Obligations, 285 , classification, 287 
Occupatio, 150 

Omma judicia esse absolutona, 412 
Ope exceptioms, 360, 384 
Operae lUiberales, 331 , ser\iorum, 
184 

Optionis legatum, 244 
Optivus (tutor), 118 
Oratio, 15 
Orbi, 262 
Orcmus, 58 
Ownership, 141 

Pacta legitima, 347 , nuda and 
vestita, 346 

Pactum adjectum, 326, 422 ; de non 
petendo, 409 , donationis, 174 
Pandects, 42 
Papinian, 35, 39, 401 
Papirianum, jus, 8 
Parapherna, 104 
Pardon, 383 
Parens manumissor, 95 
Partianus legatanus, partitio, 241 
Partition suit, 336 
Partnership. See Societas 
Paterfamilias, 79 
Patna potestas, 76, 80, 90 
Patricians and plebeians, 10 
Patronus, 56, 66, 71 
Paulus, Julius, 39, 43, 146 
Pauperies, 433 
Peculium (of slave), 62 
Pecuhum adventicium, 91 ; cas- 
trense, 91 j profecticium, 91 , 
quasi-castrense, 91 
Penalty, 361, 424 
Peregrmi, 19 

Performance (of obhgations),356,383 
Periculum rei, 326, 330 
Permissive possession, 271 
Permutatio, 345 
Perpetua mulierum tutela, 117 
Personal execution, 444 ; servitudes, 
179 

Persons, the law of, 49 

Petitio hereditatis possessoria, 280 

Pictura, 154 


Pignoris capio, 395 » 

Pignus, 191 ; ex causa judicati 
captum, 447 
Pius, 46, 55, 61, 87, 174 
Plantatio, 153 
Plebeians, 10, 12 
Plebiscitum, 12 
Pledge. See Pignus 
Plus petitio, 429 
Pontiffs, 27 
Possession, 145 
Postbmmium, 55, 69 
Post-Theodosian Novels, 41 
Postumi, 213 ; ahem, 215 
Potestas, See Dommicia and Patna 
potestas 

Praedes htis et vindicianum, 390 
Praediator, 169 

Praedium dominans and serviens, 179 
Praefectus urbi, 113 
Praescnptio longi tempons, 170 ; 
longissimi tempons, 171 , pro 
actore, pro reo, 407 
Praetento, 210, 216 
Praetor, influence of, 16 , fideicom- 
missanus, 262 , peregrmus, 2, 
3, 4, 18, 19 ; uxbanus, 17, 22 
Praetorian will, 203 
Precanum, 146, 346 
Prescription. See Limitation of 
actions 

Prmcipmm placita, 14 
Private law, 47 
Pnvileged mils, 208 
Procedure, 385 

Procuhans, 34, 155, 239, 323, 357 

Procurator, 363 

Prodigus, 122 

Pro herede gestio, 222 

Property, law of, 133 

Provmcial land, 144, 169 

Puberty, 99 

Publicatio, 335 

Public law, 47 

PupiUans substitutio, 231 

Pupillus, 108, 194 

Quaestor, 446 

Quarta Antomna, 88 , Divi Pii, 88 , 
Palcidia, 249 

Quasi contracts, 349 ; dehcts, 338 ; 

usufruct, 182 ; traditio, 185 
Querela inofficiosi testamenti, 216 
Quinquaginta decisiones, 42 
Quiritary ownership, 165 

Rapma, 369 

Real actions, 418 ; contracts, 292 
Receptum, 347 n 1, 420 
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Recuperaiores, 19, 67 
Redempti, 74 

Regula Catoniana, 243, 245 
Release. See Acceptilatio 
Relegatio in insnlam, 128 
Replicatio, 409 
Repudium, 107 
Res (classification of), 136 
Res communes, 137 ; corporales and 
incorporales, 137 ; derelictae, 
150,' divini juris, 130; extra 
commercium, 163 ; fungibiles, 
141 ; furtivae, 135 ; humani 
juris, 136 ; in commercio, 138 ; 
incorporales, 137 ; m patri- 
monio, 137 ; mancipi and nec 
ftancipi, 138 ; mobiles — im- 
mobiles, 140 ; nullius, 137 ; 
publicae, 136 ; quae pondere, 
numero mensurave constant, 
141 ; religiosae, 136 ; sacrae, 
136; aanctae, 136; viposseasae, 
135 

Rescripta (of tfie Emperor), 15 
Res perit domino, 325, 330 
Responsa prudentium, 27, 37 
Restitutio in integrum, 123, 443 ; 
natahum, 72 

Restrictions on manumission, 65 
Ruptum (testamentum), 238 
Rutiliua Rufus, 33, 445 

Sabinians, 34, 165, 238, 323, 357 
Sacramentum, 388 
Sale. See Emptio venditio, Manci- 
patio 

Salvius Julianus, 26, 35 

Sa Vigny, 45, 50, 146 

Scaevoja, Q. Cervidius, 33 ; Q. 

Mucius, 22 
Schools of law, 34 
Scriptura, 164 
Sectio bonorum, 446 
Self-help, 386 

Semel heres semper heres, 227 
Senate, 9, 12, 13 

Senatus consultum, 12 ; Claudianum, 
66; Juventianum, 168 n. 3; 
Largianum, 276 n. 2 ; Moce- 
donianum, 295 ; Neronianum, 
239 ; Orphitianum, 46 ; Pega- 
sianum, 254 ; Tertullianum, 46 ; 
Trebellianum, 256 ; Velleianum, 
113 

Sententia, 414 
Separatio bonorum, 223 
Sequester, 146 

Servitudes, 177; positive, negative, 
178 ; praedial, personal, 179 


Servitua actus, itineris, viae, 180 ; 
altiua non toUendi, 149 ; altiua 
tollendi, 180 ; aquaeductus, 
1^1 ; aquaehaustus, 181 ; calcis 
coquendae, 181 ; harenae fo- 
diendae, 181 ; ne luminibus 
officiatur, 180 ; oneris ferendi, 
179; pascendi, 181 ; pecoris ad 
aquam appulsus, 181 ; stilli- 
cidii avert^ndi, 180 ; tigni im- 
mittendi, 180 
Servius Sulpicius, 33 
Servius Tullius, 10, 11, 139 
Servus, 64 ; poenae, 66 
Set-off. See Compensatio 
Severn^, 163, 208 
Sextus Aelius, 33 

Singular as opposed to universal 
succession, 196 

Slavery, 55 ; adoption of slave, 88 

Social war, 76 

Societas, 331 

Sohm, 26, 36 

Soldier (will), 208 

Solutio, 356 

Spatium deliberandi, 225 
Specificatio, 155 

Sponsio, 313 ; poenalis, 404, 437 ; 

praejudiciabs, 404 
Sportiilae, 425 n. 5 
Statu liber, 72 
Statute law, 5 

Stipulatio, 299 ; divisions of, 306 ; 
useless, 307 ; actions to enforce, 
311 ; joint parties to, 312 
Stoic philosophy, 20 
Studemund, 45 
Subscriptiones, 15 • 

Substitutio pupillafi^, 231 ; quasi 
pupillaris, 233 ; vulgaris, 228 
Successio in capita and in stirpes, 
268 ; ordinum, 269 
Succession, 196 
Sui heredes, 220 ; juris, 77 
Superficies, 189 
Superficies solo cedit, 153 
Suretyship, 312, 338 
Suspecti tutoris accusatio, 115 
Syngraphae, 321 

Taxatio, 410 

Tempus ad deliberandum, 222 
Testamentary guardianship, 109, 
118; succession, 198 
Testamenti factio, 259 
Testamentum, 199 ; blind persons, 
261 ; calatis comitiis, 199 ; in- 
officiosum, See Querela ; in 
procinctu, 250 ; militare, 208 ; 
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parentum inter liberos, 209 ; 
per aea et libram, 200 ; ruri 
eonditmu, 209 ; tempore ))esti3, 
209 ; triportitum, 206 
Theft. See Furtum 
Themistes, 6 
Theophilus, 41, 44, 48 
Thing. See Res 
Tiberius, 101 
Tiberius Coruncanius, 32 
Traditio, 157 ; brevi manu, 159 
Tralatitium edictum, 17 
Trausactio, 346 
Transoripticium nomen, 317 
Transfer of hereditas, 283 ; obliga- 
tions, 344, 352 ; tutela, i06 
Translatio (of legacies), 251 
Treasure trove, 159 
Tribonian, 41, 42, 44 
Trinoctii absentia, 100 
Trust. See Fideicommissum 
Tutela, 108; agnatorum. 111, 118; 
ceasioia, 119 ; dativa, 113, 119 ; 
fiduoiaria, 112; impuberum, 
108; legitima, 109, 119; mu- 
lierum, 117 ; parentum, 111, 
118; patronorum. 111, 119; 
testamentaria, 109, 118 
Tutor. iSce Tutela; AtUianus, 113 ; 
optivus, 118 

Twelve Tables, 5, 6, 7, 11 ; accusatio 
suspecti, 115 ; actio de arbo- 
ribus succissis, 398 ; actio de 
tigno juncto, 153 ; actio ratio- 
nibus distrabendis, 116 ; cura, 
122; furtum, 365, 366, 367; 
infamia, 130 ; injuria, 377 ; in- 
testate succession, 267 ; manci- 
patio, 30, 31 ; ;manus injectio, 
393 ; nuncupatio, 262 ; patron, 
56, 275 ; pauperies, 433 ; pig- 
noris capio, 396 ; three sales of 
a filius, 31 ; trinocti absentia. 


100 ; tutela, 109, 110, 111, 115 ; 
usucapio, 162, 163 ; will-making, 
203 

Ulpian, 35, 43, 232 

Unde cognati, 272 ; legitimi, 272 ; 

liberi, 271 ; vir et uxor, 273 
Universal succession. See Suc- 
cession 

Universitas, 197 

Usucapio, 162 ; lucrativa, 167 ; pro 
herede, 167 ; bbertatis, 188 
Usufruct, 181 ^ 

Usureceptio, ] 68 ; expraediatura, 169 
Usurpatio, 100, 163 
Usus (manus). 100 ; (species of servi- 
tude), 183 
Uxor, 101 

Vadimonium, 405 

Venditio bonorum, 445 

Verbal contract. iSee Stipulatio'- 

Vespasian, 56 

Vestal virgin, 94, 120 

Veteres, 32, 36 ^ 

Vexatious litigation, 448 

Viator, 425 

Vindicatio, 367, 418 

Vindicias dicebat, 390 

Vindicla (manumission), 57 ,■ 

Vis ex conventu, 439 

Vulgaris substitutio, 228 

Ward. See Tutela, Cura 
Whole blood, relations of the, 275 
Wife. See Manus 
Wild animals, 150, 433 
Wills. See Testamentum 
Women. See Manus, Tutela, Tes- 
tament! factio 

Zeno, 188, 430 


THibi •;’END 
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